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CHECKS AND
BALANCES

Power Up Your Career
 Explore gender as a new practice area

Gender-related issues. We need lawyers who know how to handle hot-button issues relating to
gender, including gender equality, discrimination and sexual harassment. Come learn how to take on
complex human resource issues and advise your clients on what they need to know to create more
gender-inclusive workplaces.

 Learn to manage technology and time

24/7 access takes its toll. When do you switch off your devices, and how do you draw boundaries
for yourself, your bosses, your staff and your clients? Learn how, here.

 Are you enabling or enduring a toxic workspace?

Understand behaviours that create and defuse toxicity. It’s time to bolster and power
up your mental health. Understand the situations that have you blowing your fuse and
creating unnecessary tension that spills into your personal life. Get support, and
learn to support others.

 Career planning

Kick-start a future-forward career here. There is change in the air.
Technology is driving the kind of work that will pay dividends in the
future. Learn to leverage your legal skills to create the career you want,
and to thrive in a changing environment.

Learn from and join a community of professionals who have
been there and done it, and are looking to rise to greater
heights.
Speakers include:
Adlin Abdul Majid, Amanda Kong, Hetal Doshi,
Janice Leo Selvanathan, Jenna Beh, Lee San San,
Maha Balakrishnan, Datin Mina Cheah-Foong,
Raja Nadia Sabrina, Selvamalar Alagaratnam,
Shanti Dairiam and Tan Heang-Lee

REGISTER HERE!

For enquiries, please contact:
03-2050 2111 / cpd@malaysianbar.org.my
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Editorial Message
Tempus fugit – time flies. The expression comes from line
284 of book 3 of Virgil’s Georgics, where it appears as fugit
inreparabile tempus: “it escapes, irretrievable time”. The phrase
is used in both its Latin and English forms as a proverb that
“time’s a-wasting”.
And so, as we close this issue of PRAXIS it is perhaps
timely to reflect on all that has happened since our last issue.
In this issue we focus on recent changes to the law in the
form of the Trademarks Act and the proposed enforcement of
the digital tax on foreign service providers which will come into
effect in January 2020. We also reflect on the state of some
current decisions and topics of interest in the corporate and
technology sectors.
As usual, I express my sincere thanks to the contributors to
this issue who have trusted us with their words, and the team
at Bar Council Malaysia for their unwavering support and hard
work in bringing this issue to life.
In our next issue we will be focusing on land law and landrelated matters. We look forward to your contributions.

With Best Wishes,

Santhi Latha and Sheena Gurbakhash
Co-Managing Editors

PRESIDENT’S MESSAGE

Abdul Fareed Abdul
Gafoor
President, Malaysian Bar
Assalamualaikum.
As we stand on the threshold of 2020, I wish to
underscore the work of the Bar Council in enhancing
the provision of legal services, and in providing
support and guidance for the development of your
legal practice.
At the Bar Council, we have been working to
recognise that as a community and individually, our
Members must be provided with opportunities for
outreach and expansion that will bolster their ability
to provide effective legal services and to earn a
living from doing so. To this end, we have conducted
roadshows in several states over the last six months
to gain insight into issues faced, and to connect with
Members directly on how we can add value to their
membership at the Bar.
From the variety of feedback we have received —
other than for Kedah, Penang and Kuala Lumpur,
where the roadshows will take place soon — it is clear
that our legal community faces a variety of challenges
and that there is a need to make legal practice as
seamless as possible for Members.
As I continue to lend weight to my responsibility
to safeguard the interests of Members and law
firms, these roadshows have allowed some level of
engagement by this Council and I would like to do
more. We encourage Members of the Bar to write
to us with specific concerns that you may have, so
that we can address these for the benefit of the legal
profession as a whole.
A key aspect of this is to ensure that we work
in environments of mutual respect with all the
stakeholders of the legal profession. This includes,
crucially, the Judiciary. We have been privileged to be
able to engage with the leadership within the Judiciary
who are keen to proactively move away from the
subservience of the past to work on platforms of
mutual trust, respect and service as equal partners
in the administration of justice.

Separately, we have also implemented increased
coverage to RM50,000 for Members under the
LawCare scheme, and additionally now provide
Members with the option to top up their coverage on
a voluntary basis as follows:
(1) Sum assured of RM30,000 for top-up insurance
coverage: annual premium of RM56.60 (prorated
premium for 2019 of RM47.00); or
(2) Sum assured of RM20,000 for top-up insurance
coverage: annual premium of RM37.75 (prorated
premium for 2019 of RM31.35).
The amounts of annual premium stated above are
for a one-year period and include the 6% Sales and
Service Tax (“SST”). It is our hope that Members
utilise this opportunity to better protect themselves
and, by extension, their families.
Next, in recognition of the urgent need for law firms
to expand and diversify their services, we have also
been working on developing international visibility
for all interested law firms through legal market
visits to other countries, such as China, Indonesia,
United Kingdom and Vietnam. To achieve this, we
have in many instances leveraged on the various
Memorandums of Understanding entered into with
foreign Bar Associations in the hope that Members
can use this as a platform to expand their legal
practice into a regional or global one. There are also
law firm exchange programmes that Members may
opt to participate in.
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Recent outreach programmes have included:
(1) Market development visit by The Law Society
of England and Wales to Malaysia: 1 and 2 July
2019 (Circular No 102/2019);
(2) Legal market visits to China and Vietnam: June
to August 2019 (Circular No 095/2019);
(3) Seminar on How to Establish Foreign Legal
Practice in Laos, and Legal Opportunities for
Foreign Lawyers: 18 July 2019 (Circular No
121/2019); and
(4) Malaysian Bar-Guangdong Lawyers Association
Legal Exchange Programme 2019: August 2019
(Circular No 105/2019).
There are other similar events in the pipeline, and
Members are urged to look out for the circulars
announcing such programmes, and use the
opportunities to explore new areas of legal practice
as well as to build networks for cross-border legal and
business prospects.
The Bar Council has, in the past, raised the matter of
the critical role and disruptive nature that technology
has come to play in the provision of legal services. I
would like to take this opportunity to remind Members
to view this “disruption” as the basis upon which we
can upgrade our skill sets to compete and even excel,
by the use of innovative tools. To do this, Members
have to be agile and adaptable to the nuances of
change — whether they arise through artificial
intelligence, occupying a space that used to belong
to our profession; through the use of innovative tools
now available to serve the legal profession; or simply
by immersing yourself in a new field that has the
potential for growth — regtech, fintech and lawtech
come to mind immediately.
As the Malaysian Bar moves into the future, we
should find new and creative ways to contribute to
society, without losing sight of our common goals in
the administration of justice and the rule of law. We
should ensure that every effort is made to enhance
our knowledge and skills to grow in tandem with
the exponential growth taking place both regionally
and globally, or very simply, risk being left behind.
The legal profession, as you and I know it, is quickly
and unapologetically disappearing, but we have the
opportunity to contribute positively to what will stand
in its place.
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Linked to this is the status of the updated legislation
to govern the legal profession — a document that will
chart the direction of the legal profession in the years
ahead. The Bill is currently being discussed with the
Attorney General’s Chambers and stakeholders, and
we look forward to providing Members with updates
about the progress of this proposed legislation, as it
moves forward.
As Malaysians, we are part of vibrant communities
of people who are multi-talented, innovative and
resilient; and for us within the legal community, we
have the added advantage of having access to and
understanding the impact the law can have on every
aspect of life. We will all have to work individually and
collectively to not just ensure that we are up to speed
with all the developments that are taking place in the
legal sphere, but to build platforms that will allow us to
surpass these, to become trailblazers for the future.
Before I end, I would like to emphasise that each and
every one of us has a role to play in the continued
sustenance of the legal profession in Malaysia. It
requires that we reach out to, and share knowledge,
information and skills, with each other. This may
seem like a utopian ideal, as we generally operate
our law firms in silos and compete with each other
in the provision of legal services. However, I quote
The Honourable Chief Justice Sundaresh Menon,
Supreme Court of Singapore, in his speech at the
Mass Call Address 2019 entitled “A Profession of
Learners” on 27 Aug 2019, who in recognition of the
above said:
“We in the legal profession should strive to come
together in that same spirit, teaching and learning
from one another with generosity and humility. We will
find, I suggest, that knowledge divided weakens the
profession, but knowledge shared strengthens and
unites us in the possibility of greater achievement.”
We are reminded that despite our differences, we are
united as lawyers in our ultimate duties to the public,
to the court, and to the profession, in upholding the
integrity of the profession, justice, and the rule of law.
I wish you all the very best as we welcome the last
quarter of the year,
Warm regards,
Abdul Fareed Abdul Gafoor
President
Malaysian Bar
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Speech by
George
Varughese
Outgoing President
of the Malaysian Bar,
at the Malaysian Bar
Annual Dinner &
Dance 2019

The Honourable Tuan Tommy Thomas, Attorney
General; Vinayak Pradhan, Acting Director of the
Asian International Arbitration Centre; Datuk Dr. Abdul
Raman Bin Haji Saad, Chairman of the Advocates
and Solicitors Disciplinary Board; Honourable
Judges; Ranbir Singh Sangha, President of the
Advocates Association of Sarawak; Brenndon Keith
Soh, President of the Sabah Law Society; Presidents
and representatives of Bar Associations; Past
Presidents of the Malaysian Bar; Your Excellencies
High Commissioners and Ambassadors; Deans and
representatives of law faculties and law schools;
Sponsors and supporters of the Malaysian Bar’s
Annual Dinner & Dance; My esteemed brothers and
sisters at the Bar; Distinguished guests; Ladies and
gentlemen.
A very good evening to all of you. It is a pleasure to
be among friends and see so many familiar faces
here. I am so happy to be on this stage following in
the tradition of the Presidents before me, to deliver
my farewell address as the outgoing President of the
Malaysian Bar.

Annual General Meeting
We had a most productive Annual General Meeting
today at Wisma MCA, with 835 Members in attendance
and, of the nine motions put forth for debate, five were
carried.

As always, there were robust debates at the Annual
General Meeting; and in the finest traditions of the
Bar, we agreed to disagree, and Members left the
meeting hall assured of our continuing commitment
to uphold the rule of law, and preserve and protect
the administration of justice.

Personal Reflections
I am delighted to be able, this year, to break the annual
tradition of stating that it has been a challenging year
for us at the Bar. What a difference the 14th General
Election has made. How times have changed since 9
May 2018. It has been my privilege to have been the
President of the Malaysian Bar to straddle a change
in the Federal Government of Malaysia.
Allow me to share with you some personal reflections
of mine — some of the high points as well as low
points.
One of the greatest challenges of my tenure as
President was attempting to engage with the previous
Government on various matters of concern, and
being ignored or rebuffed. The Malaysian Bar’s
legal challenge to the unconstitutional appointments
of the then-Chief Justice and the then-President of
the Court of Appeal as additional judges, and the
extension of their tenures beyond the constitutionally
prescribed age limit; and the Government’s proposed
amendments to the Legal Profession Act 1976 that
would have severely curtailed the independence of
the Malaysian Bar.
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If the previous Government had won the 14th General
Election and its unbroken rule had continued, the
proposed amendments would have materialised, and
the proud and noble institution that is the Malaysian
Bar would have been severely compromised.I
dreaded being known as the President who could
not repel this assault to our independence. Those
were difficult, troubled, trying times but through it all,
the Malaysian Bar remained unbowed and persisted
in asserting the independence we hold so dear. As
the writer and activist James Baldwin said, “We are
capable of bearing a great burden, once we discover
that the burden is reality and arrive where reality is.”
Over the past two years as President, in my eight
years in total as an Office Bearer, and indeed in my
16 years as a Bar Council member, and 28 years total
as a practising advocate and solicitor, I have borne
witness to how the Malaysian Bar remains unfazed
and unbending in our commitment to continue
performing our statutory duties as mandated by
section 42(1) of the Legal Profession Act 1976, as
we always have.
We remain firm and unwavering in
our fervour to uphold the cause of justice without
fear or favour. The goodness, the resilience, and
the enduring hope exhibited by the Malaysian Bar
— no matter the trial or struggle — have always
been a source of inspiration to me.
One of the high points of my Presidency was our
submission to the Honourable Attorney General of our
proposal for a holistic and comprehensive revamp of
the Legal Profession Act 1976, on 9 January 2019.
That was extremely fulfilling. The Malaysian Bar, via
our Committee on Reform to the Legal Sector, worked
round-the-clock to make our proposal a reality, and,
to this end, I extend my deep appreciation to the
Committee and our Secretariat staff.
The proposed new legislation to govern the legal
profession seeks to account for developing trends
and technological innovation in the legal profession.
It also seeks to introduce provisions with the aim of
us being a fully self-governing Bar, in accordance with
Principle 24 of the United Nations Basic Principles on
the Role of Lawyers, and Clause 3.25 of the Universal
Declaration of the Independence of Justice (the
Montreal Declaration).

6

APR–AUG 2019

The Bar Council will continue to engage with the
Attorney General’s Chambers in respect of the
proposed new Legal Profession Act 1976, and we
hope that it will soon be a reality. At this juncture,
I would like to take this opportunity to thank the
Honourable Attorney General for keeping his doors
open to the Malaysian Bar, and working in consultation
with us.

Thanks and Appreciation
The tremendous volume of work that the Malaysian
Bar and the Bar Council performs in the discharge of
our statutory functions under the Legal Profession Act
1976 is achievable only because of the industry and
selfless service of a great many persons.
I would like to take this opportunity to acknowledge
and express my sincere thanks and appreciation to
the staff of the Bar Council Secretariat; Advocates
and Solicitors Disciplinary Board; and Bar Council
Legal Aid Centres for the exemplary work that they
do, much of which is behind the scenes. It is they
who enable our daily operations and regulatory work
to run smoothly and with ease.
I would also like to thank Datuk Dr Abdul Raman
Bin Haji Saad, the Chairman of the Advocates and
Solicitors Disciplinary Board, and all board members
for their tireless commitment to honouring and
upholding the standards of our legal profession.
I also wish to extend my deep gratitude to all
Chairpersons, Deputy Chairpersons and members of
the committees of the Bar Council, for their unstinting
contribution of valuable time in noble service to the
Bar.
To my fellow members of the Bar Council, the many
hours that we have spent together in in-depth debate,
rigorous deliberation and delightful banter have been
a great pleasure.I am proud to stand with you as
brothers and sisters in the Malaysian Bar.
I wish to express my deep appreciation to the
Organising Committee of tonight’s event, ably
chaired by Roger Chan Weng Keng, assisted by Anne
Andrew and other staff members of the Bar Council
Secretariat, for putting together a delightful evening
— the highlight of our annual social calendar.

BAR COUNCIL HIGHLIGHTS
I would also like to take this opportunity to especially
thank our very capable Chief Executive Officer, Rajen
Devaraj; the Management Team consisting of Ahmad
Razif Abdul Wahab, Cheryl Foo Chooi Quan, Chin Oy
Sim, Ezane Mansor Obaid, Kenneth Ang Joo How,
Lily Aw, Gayathri Chidambara Iyer, Olivia Oh Li Ann,
Saliha Hassan, Santhi Latha, and Vilashini Vijayan;
and Bar Council Secretariat staff members Adriene
Leong, Anneliz George, Boo Sha-Lyn and Stella
Chai. All of them have been of great assistance to
me in carrying out my duties. Regrettably, time does
not permit me to name every single staff of the Bar
Council Secretariat here, but all of them played very
important roles and I sincerely thank them.

Office Bearers 2019/2020
It is my honour to introduce to you the new Office
Bearers who were elected at our first Bar Council
meeting this afternoon. I now invite the four Office
Bearers to join me on stage in order to be recognised.
First, allow me to present to you the 33rd President of
the Malaysian Bar, Dato’ Abdul Fareed Abdul Gafoor.
To assist the President, we have Roger Chan Weng
Keng, who is our new Vice-President. Next, we have
Salim Bashir as the Secretary; and last but not least,
Surindar Singh is the Treasurer.

I thank all the wonderful sponsors of tonight’s event,
especially our gold sponsor LexisNexis; and silver
sponsors, BMW, Jardine Lloyd Thompson and the
College of Law.
I must also thank my wife, Lilian George, for having
been a pillar of support to me. When I first took office
as President, my children — Shahael and Sophia —
were very young, aged 3 and 5. They are now 5 and 7.
The amount of time I spent with them has been limited
due to the demands of holding office. Many a day, I
would leave for work in the wee hours of the morning
before my kids would be awake, and would not return
home until late in the night when they were already
asleep. There were periods of time when I would not
see them for several days. So much so that, if you
were to ask my son what my work is, he would tell
you, “Papa works as the President!” Hopefully, soon
he will realise that I am actually a lawyer.
It is my solemn promise to myself, my wife and most
especially to my children, that I will make up for that
lost time from now on. For us to spend much time
making many happy memories together.
It has been extremely humbling for me to follow in the
line of past Presidents who led the Malaysian Bar. I
would not consider myself one to stand in their class.
That I have endured is only because I stood on the
shoulders of the giants that they are.

Call to Members
Members of the Malaysian Bar, our work is never done.
We cannot take the rule of law and the administration
of justice for granted. It falls on each of us to be a
guardian of those ideals that are so precious to us.
The Malaysian Bar will forever be vigilant, and for this
I am delighted to pass on the torch to the new Office
Bearers of the Malaysian Bar for the 2019/2020 term.

(from left) Surindar Singh, Abdul Fareed Abdul Gafoor, Roger
Chan Weng Keng and Salim Bashir

I congratulate them and am now glad to pass the
baton to their very capable hands, in the knowledge
that it has been my great honour to have had the
privilege to represent — and to be a Member of —
the Malaysian Bar, an organisation that I personally
know to be the finest, most principled institution there
is in Malaysia.

Conclusion
Tonight promises to be a great evening with delicious
food, wonderful entertainment and plenty of drinks.
As they say, hangovers will last only a day but the
memories we make tonight will last a lifetime.
Thank you.
George Varughese
President
Malaysian Bar
16 March 2019
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Malaysian Bar Lifetime Achievement
Award 2019 | Cecil Rajendra
Citation by
Mureli Navaratnam,
Member of the Bar
Fifty years ago he recorded the
impending destruction of the village in a
poem entitled “The Hills and The Sea”.
In 2017, it inspired a gut-wrenching
documentary (with the same title) on the
plight of displaced fishermen, by awardwinning cinematographer Andrew Ng.

Mureli Navaratnam captivates the audience with an interesting
citation of Cecil Rajendra.

Let me at the outset say, Cecil is not your gardenvariety type of lawyer.

Perhaps the roots of Cecil’s instinctive
empathy with the less fortunate and
privileged can be traced back to that
little village of Tanjong Tokong.
Unfortunately, he received his primary and secondary
education in St Xavier’s Institution (the second-best
school in Penang?) before going on to read law at
the University of Malaya in Singapore.

He describes himself as “a lawyer by profession and a
poet by compulsion” but he wears many other masks:
Cook, footballer, Manchester United supporter,
environmentalist, tantrik, human rights activist, barfly,
etc.
He was born in
Penang over
seven decades
ago and spent
the best part of
his childhood in
the then-fishing
village of Tanjong
Tokong.
A village, he
says, that has
been destroyed
by so-called
“development”.
Cecil aged one, with his greatgrandfather and sisters, 1942.
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Cecil with his Primary 1 classmates, in St Xavier’s Institution,
Penang, 1948.

Asked why he chose to do law, he says that as the
eldest son in a traditional Indian family, he was given
only three options: to be a lawyer, doctor or civil
servant! He chose the softest option. As a reluctant
law student, Cecil spent most of his university days
on the playing field rather than in the library.
He represented the university in athletics, hockey and
sepak takraw (another skill he had picked up from the
kampong!). After a two-year frolic at the University of
Malaya in Singapore, he was despatched to London
with the strict instruction to stop mucking about and
to complete his law studies within three years!

BAR COUNCIL HIGHLIGHTS
At a Christmas party in 1966, he met Rebecca and
was instantly smitten. Seeing how very different
they both are, I was curious as to what brought them
together.
Cecil confided that after getting used to girls on
campuses going gaga over his poetry, Rebecca
seemed totally unimpressed.

Cecil’s band, “The Ristonians”, 1960. He (left) played the teachest bass.

He enrolled in Lincoln’s Inn in 1964. He still had little
appetite for law but nevertheless put his shoulder to
the wheel and completed his Part I within 18 months.
In 1965 he had his first collection of poems —
“Embryo” — published. He was the first Malaysian
to have a book of poems published in London.

It was a challenge — it certainly was! And now,
after 53 years they are still together. She is still
unimpressed!
Cecil had by now given up his pursuit of law altogether.
He spent his late mornings browsing through all the
second-hand bookshops in London; his afternoons
at classic cinemas (special discounts for students
and Old Age Pensioners); evenings in the theatre at
the Proms or in jazz cellars; and the nights rounded
off nicely with a couple of pints at a pub or a party.
Weekends were spent demonstrating in Trafalgar
Square against the Vietnam War, for the ongoing
liberation struggles in Africa, against the dictatorships
in Greece and Argentina, and in support of Nelson
Mandela and the anti-apartheid movement in South
Africa.
Living in Notting Hill Gate, Cecil was also becoming
more and more involved with the growing black
consciousness movement in Great Britain.

With “Embryo”, Cecil became
the first Malaysian to publish
a book of poems in London,
1965.

As a young brown published poet, Cecil now found
himself a minor celebrity in London’s poetry circles and
campuses, and he made the most of it by abandoning
his studies altogether and partying non-stop!

To keep body and soul together, he worked in several
menial jobs including as postman, cook, scriptwriter,
messenger boy, factory worker and wine porter
(in Selfridges Wine Cellar where he picked up a
rudimentary knowledge of fine wines).
He spent his summers bumming around Europe
visiting art galleries and bookshops. After a twoyear sojourn from law, he returned to Lincoln’s Inn to
complete his finals in 1968.

But there was mounting pressure from his parents to
finish his finals and return home — to practise law,
no doubt!
However, London in the 60s was too exciting a city
to leave just yet — with the music of The Beatles and
The Rolling Stones, The Theatre of Osborne, Wesler
and Olivier, The New Cinema of Fellini and Godard
… and those endless wild West Indian parties fuelled
with rum punch, Bob Marley and you know what —
which Cecil confesses to.

Called to the Bar at Lincoln’s Inn, 1968.
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In 1969, he returned home (with Rebecca) to explore
options. A couple of law firms in Singapore and
Malaysia had made offers. Cecil, however, felt he
had not yet honed his skills as a writer, and decided
to return to London. His parents were furious, and his
mother told Rebecca that she could do much better
than to marry her son Cecil who was nothing more
than a long-haired bum with absolutely no future
whatsoever! Rebecca took his mother’s warning
under advisement ... as they were not yet married
then.
On returning to London, Cecil involved himself with
a broad range of civil rights groups — Amnesty
International, Anti-Apartheid Movement, National
Council for Civil Liberties, and black awareness
groups including the Free University of Black Studies
in Notting Hill Gate.
He worked as a Legal Officer with the Student
Christian Movement (“SCM”) and the United Kingdom
(“UK”) Community Relations Commission (“CRC”).
His duties entailed visiting prisons, attending courts,
arranging bail, providing legal aid, etc.
In 1970, he founded the historic Black Voices forum
in a London coffee house (The Troubadour) that
hosted a galaxy of Third World activities, writers,
poets and musicians.

In the same year, he formed the Third World
Troubadours — a group that used poetry and
music to bear witness to the situation in developing
countries — with Helio Diaz Pinto (from Brazil) and
Cecil Roberts (from Sierra Leone). The Third World
Troubadours performed extensively in the UK, and
were featured on the British Broadcasting Corporation
(“BBC”) and the New Internationalist, after which they
were deluged with requests to perform in Canada,
the United States of America, Europe and Australia.
In 1972, Cecil was commissioned to put together the
first seminal collection of Third World poetry, Other
Voices, Other Places: An Anthology of 3rd World
Poetry, for use in schools in the UK.
The anthology featured some of the finest poets in
Asia, Africa and the West Indies. 1972 was also a
historic year in his life. After six long years of courtship,
harassment and pestering, Rebecca finally agreed to
marry “The Bum”.
They were married at the
Paddington Registry, followed by
a modest luncheon at the Lord’s
Cricket Ground. Needless to say
there was no grand reception but
an all-night West Indian-style party
with loads of poetry, music and rum
punch.
After the birth of their son in
December 1975, Cecil and
Rebecca returned home in 1976.
He chambered at the firm of Messrs
Subbiah & Co under Dato’ T
Subbiah, then-MIC State Chairman
and State Exco Councillor.
Lim Kean Chye, a legendary lawyer
of the Malaysian Bar, offered to
move his call in 1977. However,
the Bar Council and the Attorney
General’s Chambers objected to
his call. Lim, at the height of his
prowess, lambasted both the Bar
Council and the Attorney General’s
Chambers, which meekly withdrew
their objections and Cecil was
finally admitted. But I’ll let Cecil
himself tell you more of that story
…

10
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In 1980, with the support
of a couple of lawyers,
two farmers and a social
worker, he initiated the
first rural legal aid clinic
in the country — the
Penang Legal Advisory
Centre
(“PLAC”).
PLAC took up several
groundbreaking cases of
farmers, fishermen and
factory workers, long
before implementation
of the Malaysian Bar’s
Legal Aid Scheme in
1983.

After a long hot day in court, Cecil invited me to have
a glass of wine with his close friend, Professor K J
Ratnam — then Deputy Vice-Chancellor of Universiti
Sains Malaysia.
We have been sharing the occasional bottle of wine
ever since.

Cecil relaxing in his chambers,
1980.

The modest PLAC module — established in a wooden
shack in the village of Bayan Lepas — was highly
commended by the Commonwealth Legal Education
Association and the International Bar Association,
and he was invited to initiate legal aid programmes
in Cambodia, East Africa, Indonesia, the Philippines,
and Thailand!

Cecil with one of
PLAC’s first clients,
1980.

The wooden shack that
served as PLAC, 1980.

I first got to know Cecil when I was a chambie in
Messrs Presgrave & Matthews and was despatched
by my Chamber Master, Dato’ Ghazi Ishak, to assist
Cecil in a murder inquest in the remote Magistrates’
Court in Balik Pulau. It proved to be both an instructive
and hilarious experience.

Cecil then got himself elected (by ballot) to the Bar
Council. He was the first Penangite to break the Kuala
Lumpur hegemony. He soon assumed Chairmanship
of the Bar Council National Legal Aid Committee and
went around the country with the likes of Puravalen
Muthu Raman and Sivarasa Rasiah, urging every
state to open a legal aid centre.
Cecil firmly believes legal aid is a fundamental human
right and not a matter of charity.
In 1984, he organised the first National Legal Aid
Conference at the Royal Selangor Club. He also
prompted the Bar Council and Biro Bantuan Guaman
to host the first two international legal aid conferences
in Kuala Lumpur. In addition, he has served several
terms as the Chairperson of the Bar Council Human
Rights Committee.
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Cecil (left) at the
World Legal Aid
C o n fe re n c e i n
Kuala Lumpur, with
Tommy Thomas,
Cyrus Das, Roy
Rajasingham, R R
Sethu, and Shaila
Koshy, 1995.

In 2000, Cecil launched the country’s first mobile legal
aid clinic (van).
I also had another close encounter with Cecil in 2000
when I was asked by my then-Senior Partner, Dato’
Ghazi Ishak, to be present at Cecil’s interrogation
by the Special Branch. He had written a poem,
“The Kingdom of Purplaya”, that some extremists
had deemed seditious, and they had lodged a police
report against him. This was the third time he had
been pulled up for questioning by the authorities.

Honoured by the
Orang Asli for services
rendered to their
community, 1996.

Under his stewardship, the Bar Council Human
Rights and Legal Aid Committees took up several
groundbreaking cases pertaining to the rights of
indigenous peoples (such as the Sagong Tasi case),
dispossessed persons (Re: Kampong Buah Pala) and
migrant workers (Re: Halimah).
During his tenure, he also initiated several law
awareness campaigns, most notably “Save the
Judiciary” in 1988; “No Detention Without Trial
(“NDWT”)”, calling for the abolition of the Internal
Security Act 1960 and all forms of legislation that
allowed for detention without trial; and “The Rights
on Arrest”. He was the driving force behind the Bar
Council’s “Festival of Rights” that commemorated
Human Rights Day (10 December).
Also, in Penang, he inaugurated the James
Richardson Logan Memorial Lecture. James Logan
was an exemplary Scottish lawyer who represented
the rights of local people against the British colonial
administration. Logan is the only lawyer in Malaysia or
Singapore who has a memorial erected in his honour
by the indigents.
Official launch
of the Mobile
Legal Aid Clinic
at Penang Youth
Park, by thenDeputy Chief
Minister, Dato’
Seri Dr Hilmi
Yahaya, 2005.
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Cecil has authored 25 books, including No Bed
of Roses: The Rose Chan Story. His poems have
been published in over 50 countries and translated
into several languages including German, French,
Chinese, Tamil, Tagalog and Esquimaux!
His famous parody of so-called security laws — “The
Animal and Insect Act” — garnered over three million
hits on the Internet and was adopted by Amnesty
International for their 1995 Diary and 1996 Calendar.

Cecil walking along the
Berlin Wall, at the launch
of his book Zerbrochene
Träume, 1992.
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His poems have appeared, inter alia, in Time,
National Geographic, Asiaweek, Asia Magazine,
The Wall Street Journal, New Statesman, The Asahi
Shimbun, The Guardian, Far Eastern Economic
Review, and in United Nations High Commissioner
for Refugees (“UNHCR”), United Nations Children’s
Fund (“UNICEF”), BBC, WCC and World Wildlife
Fund (“WWF”) publications. They also continuously
pop up in school textbooks, General Certificate of
Secondary Education (“GCSE”) test papers, church
tracts, environmental publications, human rights
studies, etc.
Such is the power and reach of his poems that in
1993, the Government impounded his passport to
prevent him from presenting his environmental poems
abroad. His poem — “Requiem for a Rainforest”
— was considered a threat to our timber industry!
After an outcry in four continents, his passport was
summarily returned to him. “Requiem for a Rainforest”
is now taught in Malaysian schools.

Cecil is (was) an avid sportsman. On his admission
to the Bar, he started the Penang Bar’s first football
team, which he captained in 1977. He represented
the Penang Bar and Malaysian Bar at various Bar
Games in the 70s and 80s.
On the insistence of Raja Aziz Addruse, he served
as President of the National Human Rights Society
(“HAKAM”) for two terms.
In 2004, he was the first recipient of the Malaysian
Lifetime Humanitarian Award.

Cecil has served as
honorary legal adviser
of the Spastic Children’s
Centre since 1980, and
organises fund-raising tea
dances for the Centre.

In 2011, he received a DIVA (Danish International
Visiting Artists) Award from the Arts Council of
Denmark, in recognition of his poems about ecological
devastation and climate change.
In 2012, he received an Individual Human Rights
Award from the Human Rights Commission of
Malaysia (“SUHAKAM”).
In 2015, he was
declared a “Living
Heritage Treasure” by
the Penang Heritage
Trust (“PHT”).
And today, we are
here to present to him
... the Malaysian Bar
Lifetime Achievement
Award!
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Malaysian Bar Lifetime Achievement Award
The Bar Council instituted the Malaysian Bar Lifetime Achievement Award in 2011 as a form
of recognition of and appreciation for outstanding Members of the Malaysian Bar who have
demonstrated particular dedication and exemplary lifetime service, and made invaluable and
outstanding contributions, to the Bar.
The Award was first conferred (posthumously) on Raja Aziz Addruse, at the Malaysian Bar’s
Annual Dinner & Dance on 10 Mar 2012. Since then, the recipients have been Peter Mooney,
Mahadev Shankar, Dr Radhakrishna Ramani (posthumously), Karpal Singh s/o Ram Singh
(posthumously), V C George and Param Cumaraswamy.
Reference: A video about Cecil Rajendra may be sourced at: https://bit.ly/2Y42wYV

The Animal and Insect Act

by Cecil Rajendra, “Refugees & Other
Despairs”, 1980
Finally, in order to ensure absolute national
security they passed the Animal & Insect
Emergency Control & Discipline Act.
Under this new Act, buffaloes cows and goats
were prohibited from grazing in herds of more
than three.
Neither could birds flock, nor bees swarm …
This constituted unlawful assembly.
As they had not obtained prior planning
permission, mud-wasps and swallows were
issued with summary Notices to Quit.
Their homes were declared subversive
extensions to private property.
Monkeys and mynahs were warned to stop
relaying their noisy morning orisons until an
official Broadcasting Licence was issued by the
appropriate Ministry.
Unmonitored publications and broadcasts
posed the gravest threats in times of a National
Emergency.
Similarly, woodpeckers had to stop tapping their
morse-code messages from coconut tree-top to
chempaka tree.
All messages were subject to a thorough prescrutiny by the relevant authorities.

Java sparrows were arrested in droves for
rumour-mongering.
Cats (suspected of conspiracy) had to be
indoors by 9 o’clock.
Cicadas and crickets received notification to
turn their amplifiers down.
Ducks could not quack nor turkeys gobble
during restricted hours.
Need I say, all dogs — alsatians, dachshunds,
terriers, pointers and even little chihuahuas —
were muzzled.
In the interests of security penguins and zebras
were ordered to discard their non-regulation
uniforms.
The deer had to surrender their dangerous
antlers.
Tigers and all carnivores with retracted claws
were sent directly to prison for concealing lethal
weapons.
And by virtue of Article Four, paragraph 2(b)
sub-Subsection sixteen, under no circumstances
were elephants allowed to break wind between
the hours of six and six.
Their farts could easily be interpreted as
gunshot.
Might spark off a riot …
A month after the Act was properly gazetted
the birds and insects started migrating south,
the animals went north and an eerie silence
handcuffed the forests.
There was now Total Security.
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Acceptance Speech by Cecil Rajendra |
Recipient of the Malaysian Bar Lifetime
Achievement Award 2019 (16 Mar 2019)
Acceptance speech delivered
by Cecil Rajendra
(reproduced verbatim)

That is until a couple of weeks ago when
Rebecca breezed in from her morning
walk, with a big grin on her face & said:
“Congratulations!”
I looked up grumpily from my morning
paper and grunted: “What for?”
She replied: “The Bar is giving you a
Lifetime Achievement Award.”
I countered: “Which bar? — Tiger?
— Anchor?”

Brothers & sisters-at-law, ladies & gentlemen.
I am still in a state of disbelief that the Malaysian Bar
has chosen to gift me this award.
When Ragu [Kesavan] called me sometime last year
to say that they were putting my name up, I said: “You
must be joking!”
Then Mureli came on the phone and said: “We’re not
.... can you send us some biodata.”
I still thought they were having me on & replied, “Why
don’t you just google me. I hear there’s a lot of stuff
on the internet.”
But Dato Mureli, lazy S.O.B that he is, snapped back:
“Why don’t you do it? I’m sure you know yourself
better than I do!”
No arguing with that!
So, deciding to go along with the game, I cobbled
some bio stuff from the backs of my books & sent it
to both of them.
I then promptly forgot about the whole matter.

She said: “No, seriously .... look here, your office
e-mailed this letter they received from the Bar
Council”, and proceeded to show me an officious
looking letter on her i-phone; ostensibly from the
president informing & congratulating me etc.
But I was still not buying it — you know how much
fake news there is on social media — so I phoned
Mureli, who assured me that it was indeed true.
Nevertheless, I am still in a state of disbelief. Let tell
you why ....
Over forty years ago, on the eve of my call sometime
in 1977, I received two notices by registered post: one
from the Bar Council and the other from the AttorneyGeneral’s Chambers (I tell you, Tommy, you have a
lot to answer to for the sins of your predecessors).
Both notices were couched in the same minatory
language: TAKE NOTE, on such & such a day, in the
high Court of Malaysia at Penang, we will be objecting
to the call of yours truly etc. No reasons or particulars
were given. Just that the Bar & the A-G were going to
stop my admission to the rolls of the mighty Malaysian
Bar. I knew I had done nothing criminal, so I was
shocked. But not entirely surprised.
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I had an inkling that the Profession wasn’t exactly
ecstatic about admitting me to their ranks. A couple
of weeks previously, the Penang Bar had tried to fix
me up at a Viva.

Now fast forward to my call day ....

In those days, before being called, one had to sit &
pass a Viva — an oral test.
That is you had to present yourself before three senior
members of the Bar who would assess whether you
were a fit & proper person for the Profession.
The chairman of my Viva panel was a pompous senior
partner of the then-largest law firm in Penang. He
shall remain anonymous but the other two members
were the late Johnnie Johnson and Daljit Singh.
For reasons best known to himself, this bouncer
Barman seemed hell-bent on barring my entrance
to the Bar.

A warm hug for Cecil, from past President of the Malaysian
Bar, Ambiga Sreenevasan (2007-2009)

He posed some ridiculous questions that had nothing
to with one’s character, legal knowledge, or suitability
for practice.

The press had got wind of the objections of the A-G’s
Chambers & the Bar Council, and, as no reasons were
given, there was wild speculation. Objections were
usually reserved only for miscreants with criminal
records.

Like, for instance, what was the colour of the cover
of a certain tome by Fifoot — the Contract Guru. The
other two members were appalled by the chairman’s
hostile & inquisitorial attitude.
After all, by the Seventies, the Viva had evolved into
a cordial social exchange between senior & junior
members over tea & biscuits.
After an hour’s grilling, the panel retired to deliberate
.... my fate hung in the balance. A few minutes later
they returned and the Chairman informed me that he
was most unhappy with my performance.
He then embarked on a long epistle — longer than
St Paul’s epistle to the Corinthians — on what an
esteemed & exacting profession the law was; and how
a proper member of the Bar would have no time for
such frivolities like writing poetry and playing football.

What heinous crime had I committed in London? How
many corpses were buried in my back garden? The
press were agog.
Thank God I had Mr Lim Kean Chye to move my call.
In the Seventies Mr Lim was a veritable Colossus of
the Bar at the height of his formidable forensic skills.
He struck fear into the hearts of Judges & Lawyers
whenever he appeared in court.
He demanded to know the reasons for the Bar
Council’s & A-G’s objections.

I could not resist telling his lordship: “Look, Sir, I spend
less time penning poems than some senior lawyers
spend downing whisky stengahs at the men’s bar in
Penang Sports Club.”

Both said that my papers were not in order. Mr Lim —
who had meticulously gone through my application
the night before — said he had found nothing wrong
in my documents. He insisted that both the A-G’s
& Bar’s rep disclose to the Court precisely how my
papers were not in order, and “Don’t hide behind
confidentiality. This is not an ISA case!” he thundered.

He was not well pleased, I tell you, but the bozo was
outvoted 2-1 & my Viva was done.

Cornered & embarrassed, both admitted that there
was a typo error in one of my affidavits.
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Instead of stating that I had chambered from 1.9.76
to 31.8.77 it was typed 1.9.76 to 31.9.77. In those
days of manual typewriters, my secretary had hit
a “9” instead of an “8”, making it appear that I had
chambered for 13 months instead of the mandatory
12, i.e. 1 month more, not less.
Kean Chye was furious. He went ballistic & gave the
Bar Council & the A-G’s Chambers a severe tonguelashing; asking them if they hadn’t more important
things to attend to than indulge in nit-picking pettiness
& wasting the Court’s time. Meanwhile up on the High
Chair, diminutive Justice Gunn Chit Tuan, who had
just been elevated to the Bench, was completely
mortified.
This was his first call. He had been given to understand
that calls were sedate formal affairs followed by a
civilised sherry party.
So what was this flaming row before him all about? He
hadn’t a clue. Besides he was also a little intimidated
by Kean Chye.
Anyway, soundly whipped, the nit-picking couple
meekly withdrew their objections & sheepishly sat
down. A slightly dazed Justice Gunn admitted me
& we all adjourned to the sherry party in the High
Court library.
It was now my turn to get a royal bollocking from Kean
Chye for not being more circumspect in my filing.
Smiles all around, Kean Chye then turned to the
2 chastised reps & asked them what was the real
reasons for their objections.
Sherry in hand, both cheerfully admitted that they
did not want to give “deffler” too much poetic licence!

In other words, a typical Chettiar law firm. And, the
firm’s work consisted of run-of-the-mill land matters,
mortgages, loan agreements, bank matters, transfers,
debt collection etc. ...
The sort of legal work that could be handled by any
experienced chief clerk while the exalted partners
dhoby-marked documents, played golf, & attended
board meetings & interminably boring dinners.
Meanwhile, up in silicon valley in Bayan Lepas’ free
trade zone, the electronics industry was booming &
the multinational factories were running amok.
Free of trade unions, unencumbered by local labour
laws (such as minimum wage & eight-hour shifts),
factory workers (mostly young women) were being
totally exploited both financially & sexually.
Also, farmers & fishermen up-country were being
displaced as their land & homes were being gobbled
up by avaricious developers aided by unscrupulous
politicians.
Every week, Alfred — a young social worker in the
area — would bring 5-6 persons to my office with
every imaginable type of complaint.
I could tell you a hundred horror stories about forced
evictions, beatings, slave labour, rape, infanticide etc.
And so, at the 1979 AGM of the Penang Bar I
presented a paper on why it was imperative for us,
members of the honourable profession, to set up
a free legal aid clinic in Bayan Lepas to help the
hapless.

Anyway, I started practice at Messrs Subbiah & Co
— the same firm in which I had chambered.

There were some mutterings among members; one
said he could not see how giving free legal assistance
could benefit the Profession; another went further to
say it would in fact be depriving members of legal
work ... “Like throwing sand into our rice bowls”.

Dato Subbiah, the principal, was State MIC Chairman,
State Assemblyman, State Executive Councillor for
Lands & Mines & Head of the Hindu Endowments
Board. In other words, the Head Indian Honcho in
Penang.

I told this wise guy: “Look Mister, in the first place
these poor people cannot afford to throw sand — they
need it to build their homes — and, in the second, fat
cat lawyers like yourself hardly eat rice from bowls
but, more likely, rump steaks off sizzling platters!”

Not surprisingly, our clients included bankers,
landowners, developers, temple keepers, captains
of industry, stockbrokers and .... moneylenders.

The Penang Bar grudgingly endorsed the proposal
and we started work in 1980; first in a small village
coffee-shop & later in an even more modest wooden
shack.
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It was a night clinic (as all of us worked full-time during
the day) starting at 7.30 pm & often finishing around
midnight.
There were queues every night and we could hardly
cope; and, as we were the only rural legal aid clinic in
the country, we were receiving cases from Alor Star,
Sungai Petani, Taiping & as far as Kuala Kubu Baru.

I was reluctant but eventually I stood & got elected
somewhere in the mid-eighties.
Now, even though I was in the Council, I found I was
far from being accepted by the legal fraternity.

Then, I received a second bombshell from the Bar
Council: “Who gave you permission to open a legal
aid centre? Don’t you know you need prior approval
from the Council? You are in breach of the Legal
Profession Act etc. etc.”

KL lawyers looked down on me with utter disdain.
“Who was this upstart bumpkin from the boondocks?
They say he is a lawyer, but he doesn’t talk like us,
he doesn’t dress like us, he isn’t a member of any of
our clubs — Lake Club, Penang Club, Bukit Jambul
Golf Club .... and, worse some more, I hear he writes
some dreadful subversive stuff .... even our Uni Profs
say he is not so much a poet as a troublemaker ....

I responded with a single sentence:

Who is this guy?”

“Sorry, I was not aware we needed anyone’s
permission to help the poor!”

In those days I had but one true ally in the KL Bar
— the late great Raja Aziz Addruse, without whose
friendship & guidance, I wonder if I would be standing
here today.

The Council was not pleased and threatened to shut
us down.
But we had strong support from the public & the
press: Tan Sri Dr Tan Chee Khoon, in his column —
“Without Fear or Favour” — hailed the advent of the
bare-foot lawyers in Malaysia.
And heavyweights in the Penang Bar were firmly
behind us .... and I’m not just talking about the likes
of Lim Kean Chye & Karpal Singh but also of Lee Kok
Liang, David Choong, R Rajasingam, N Shanmugam,
Phock Kin & most especially of two remarkable
lawyers-cum-statesmen who went on to be Judges —
Mustapha Hussain & Oliver Phipps. Here I must also
acknowledge the support of volunteers from USM
including their outstanding deputy Vice Chancellor
Prof K J Ratnam & their fearless activist/academic,
the very special Dr Rohanna Ariffin — who went on
to found the Women’s Crisis Centre.
But still, there were rumblings from KL .... then, out of
the blue, I received a short hand-written note from the
legendary John Skrine himself. It was just a couple
of lines: “Cecil, ignore the naysayers & carry on ....
but you must get yourself on the Bar Council.” And
he enclosed a couple of helpful papers on legal aid
in the UK.
Kean Chye & Karpal were also pushing me to stand
for election to the Bar Council, saying it was the only
way I could take the legal aid programme nationwide.
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But let me close with an anecdote why I am still in a
state of disbelief & bewilderment. In the early eighties,
one of the guys who frowned at my antics was an
up-&-coming corporate lawyer at one of the largest
law firms in the country.
He was never seen out of his pin-stripe suit during
working hours & never out of a batik shirt in the
evening.
In other words, he was the exact opposite of yours
truly.
Twenty years on, he was president of the Bar Council
& yours truly, chair of the Human Rights & Legal Aid
Committees.
Now, as sitting president, we had to invite him, of
course, to our Festival of Rights, Orang Asli meetings,
Human Rights marches, kampong kenduris &
openings of Legal Aid clinics in remote fishing villages.
As most of these events took place on a week-end
our president sometimes brought his little son (about
10 years old) along.
At one such village function, his son watching me
prance around in my sleeve-less t-shirt and jeans,
while his father, the perfect president, stood by
unflappable in his batik shirt, looked up to his dad and
asked innocently: “Pa, is that uncle really a lawyer?”
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The president looked down at his son, shook his head
and answered deadpan: “Yes, son, I’m afraid so.”

Life’s Reality Check

And so, I too am a little afraid that when I return home
to Penang, there may be a notice awaiting me saying:
Take note, we object to your award & will be applying
to quash it forthwith.

A lifetime achievement award?
What‘s that all about?

Still, it’s gratifying tonight to be appreciated by one’s
peers and I would like to thank all those irresponsible
people responsible for granting me this award.

Especially as he thought
all his endeavours
had trickled to nought ....

Thank you one & all!
Cecil Rajendra
16th March 2019

He’d spent a lifetime pursuing
not Law – that indomitable ‘Ass’;
but Justice – the forever elusive
fugitive from corridors of power.
A thankless task, marked
for the most part, by failure!
And, as for his poetry ....
with Michaelangelo Buonarotti
he repeatedly asks of himself
if he had achieved anything at all.
He wonders if two lines
of his verse will survive posterity
A lifetime achievement award?
Pray tell, what’s that all about?
Cecil Rajendra, 2019

Then President of the Malaysian Bar, George Varughese,
presents Cecil with his award and certificate.
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72nd Malaysian Bar Annual Dinner
& Dance 2019 (16 Mar 2019)
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Golden Jubilee
of the Malaysia/
Singapore Bench
and Bar Games 2019
Venue: Singapore
This year’s Malaysia/Singapore Bench and Bar
Games 2019 (“Games”) held between 25 - 27 Apr
were special. It was the Golden Jubilee of the Games.
This edition of the Games commemorated 50 years
of the Games between Bar Council Malaysia and The
Law Society of Singapore. The tradition of the Games
was initiated in 1969. A bastion of camaraderie, the
Games are an opportunity for judges and lawyers
from Malaysia and Singapore to celebrate our shared
heritage and traditions in the spirit of sportsmanship
and friendly competition.
The Games’ Commemorative Booklet marking the
Golden Jubilee

Sports Suit No 1 of 1969, between the Bench and Bar of
Singapore and Bench and Bar of Malaya, who were the
hosts.
22
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With the exception of a single outing to Perth in 1976,
the Games have been held each year alternately in
Malaysia and Singapore. The various states have
played host to the Singapore contingent, providing
an opportunity for our neighbours to enjoy the best
of hospitality and sporting facilities that each state
has to offer. Competition has always been intense
and winning a matter of national pride. At present,
the balance tips in favour of Malaysia who have won
29 times. At the end of the day though, it is not about
winning. The Games are about solidifying friendships,
laughter and a celebration of the fellowship of the
Malaysian and Singaporean Bars and Benches.

The individual scores are listed as follows.

This year, Singapore, which had the honour to host the
Games emerged victorious, with a score of 9 points
to the Malaysian team’s 8 points. Congratulations to
them and to all the Malaysians who participated- well
done! Long may the Bench and Bar Games continue!
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Features and Articles
Trademarks: A Guide to the New Act

by SKRINE Intellectual Property Team

The Trademarks Bill 2019 (“Bill”) was passed by the
Dewan Rakyat on 2 July 2019 and Dewan Negara on
23 July 2019. The Bill is now pending the assent of
the Yang di-Pertuan Agong. It will come into operation
on a date to be appointed by the Minister of Domestic
Trade and Consumer Affairs by notification in the
Gazette. The Bill is a total revamp and overhaul of
the current Trade Marks Act 1976.

Below are 10 key takeaways from the Bill.
(1) Malaysia will be taking its first step in acceding
to the Protocol Relating to the Madrid Agreement
Concerning the International Registration of
Marks, adopted at Madrid on 27 June 1989
(“Madrid Protocol”). The Madrid Protocol is an
international system allowing the simultaneous
registration of trademarks in several jurisdictions
with the filing of one single application in a single
local office.
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(2) The definition of “trademark” is streamlined as
follows:
• it must be a sign that is “capable of distinguishing
goods or services of one undertaking from
those of other undertakings”; and
• the sign must be “capable of being represented
graphically”. Non-traditional trademarks (eg
colours, sounds, scents and holograms) will
be recognised as signs capable of being
registered as trademarks, provided they are
capable of graphical representation.
(3) Multi-class applications (ie one single trademark
application listing goods or services of several
classes) will be implemented.
(4) New defence against invalidation on the basis
of acquired distinctiveness, ie a trademark
that, at the time of registration, was devoid of
distinctive character, or consisted exclusively
of signs or indications which are descriptive of
the goods or services or which are generic, will
not be invalidated if it is shown to have acquired
distinctiveness after registration.
(5) Acts amounting to trademark infringement under
the Trade Marks Act 1976 are strictly limited
to the use of an infringing mark in relation to
the goods or services in respect of which the
plaintiff’s trademark is registered. Under the Bill,
it is proposed that:
• the use of a mark in relation to similar goods
or services would amount to trademark
infringement;
• the approach to determining the likelihood of
confusion established in past Malaysian case
laws that the Registrar of Trademarks or Court
may take into account of all factors relevant
in the circumstances, are expressly codified
in the Bill; and
• the use of a trademark to indicate the intended
purpose of goods, including accessories or
spare parts or service, will not constitute
infringement of a registered trademark,
provided such use is in accordance with
honest practices in industrial or commercial
matters.
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(6) Licensors have the right to allow exclusive
licensees extensive rights and remedies as if
the licence is an assignment, eg the exclusive
licensee shall be entitled to bring infringement
proceedings in his/her own name against any
person other than the registered proprietor.
(7) The scope of protection for well-known marks
that are not registered in Malaysia will be
expanded to cover the use of an infringing mark
in relation to similar goods or services, and use
which would indicate a connection with, and is
likely to damage the interests of, the proprietor
of the well-known mark.
(8) Proceedings may be instituted for groundless
threats of trademark infringement, and aggrieved
persons will be able to bring proceedings for,
among others, an injunction against continued
threats and damages for any loss sustained by
the threats.
(9) The Bill explicitly provides that a registered
trademark shall be a personal or moveable
property and may be the subject of a security
interest in the same way as other personal or
moveable property.
(10) Various new criminal offences (eg counterfeiting
a trademark, falsely applying a registered
trademark to goods or services, importing or
selling goods with falsely applied trademarks,
false entries to the Trademarks Office or
Register) will be introduced and the Sessions
Court will have jurisdiction to try such offences.
For enquiries on matters relating to trademarks,
please contact Charmayne Ong at co@skrine.com,
Khoo Guan Huat at kgh@skrine.com or Kuek Pei Yee
at kpy@skrine.com.
This article was previously published in https://
www.skrine.com/insights/alerts/july/the-trademarksbill-2019 and has been used with permission. It has
been updated to reflect the most current position.
About the Authors
SKRINE’s Intellectual Property (“IP”) team advises clients
on protecting, licensing and enforcing their IP rights,
whether in the form of patents, trademarks, designs,
copyright, trade secrets or know-how. The firm act for
clients in trademark infringement and passing off claims,
as well as in patent, design and copyright litigation.
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Digital Tax of Foreign Service Providers:
A Preview

by Deepak Pillai, Intan Haryati Mohd Zulkifli, Yong Shih Han, Michelle Wu

Introduction

What is a Digital Tax?

The Government of Malaysia will impose a digital
service tax of 6% on foreign digital service providers
with effect from 1 Jan 2020, with the annual threshold
being set at RM500,000, according to Deputy Finance
Minister, Dato’ Ir Haji Amiruddin Hamzah.

The phrase “digital tax” generally refers to a levy
mechanism imposed on providers of online or
digital services. In the context of the Amendment
Bill, “digital tax” refers to a service tax imposed on
foreign providers of digital services that are targeted
at Malaysian consumers.

The digital tax regime was announced after the
tabling of the Service Tax (Amendment) Bill 2019
(“Amendment Bill”) on 8 Apr 2019, which was
subsequently amended and passed by the lower
house of the Malaysian Parliament. Upon the
Amendment Bill being passed by the upper house of
Parliament and receiving royal assent, foreign digital
service providers such as Spotify and Netflix will be
taxed commencing 1 Jan 2020.

The imposition of a digital tax on foreign providers
of digital services follows on from an earlier
announcement by the Finance Minister, Lim Guan
Eng, during the tabling of Budget 2019, where
the Minister first gave notice of the proposed
implementation of a form of service tax on foreign
digital services, including software, music, video
streaming and digital advertising services.
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Key Summary of the Service Tax (Amendment)
Act 2019
The proposed digital tax regime for Malaysia has
been set out in the Service Tax (Amendment) Act
2019.
Under the Amendment Act:
(a) The proposed digital tax law will have extraterritorial jurisdiction, and shall be applicable to
any person, of whatever nationality or citizenship,
beyond the geographical limits and the territorial
waters of Malaysia, if the person is a foreign
service provider;
(b) A “foreign service provider” has been defined as
any person who is outside Malaysia providing
any digital service to a consumer. It includes any
person who is outside Malaysia operating an
online platform for buying and selling goods or
providing services (whether or not such person
provides any digital service), and any person who
makes transactions for provision of digital services
on behalf of any person;
(c) A “consumer” has been defined as any person who
fulfils any two of the following: (i) makes payment
for digital services using credit or debit facility
provided by any financial institution or company
in Malaysia; (ii) acquires digital services using
an internet protocol (“IP”) address registered in
Malaysia or an international mobile phone country
code assigned to Malaysia; and/or (iii) purchases
or acquires digital services while residing in
Malaysia;

(d) “digital service”, meanwhile has been defined as
any service that is delivered or subscribed over
the Internet or other electronic network and which
cannot be obtained without the use of information
technology and where the delivery of the service
is essentially automated.
The said digital tax will be imposed on digital services
provided by foreign service providers and levied at
the rate fixed in accordance with the Service Tax
Act 2018, i.e. as determined by the Minister and
by Order published in the Gazette, by reference to
the value charged by the foreign service provider.
In this regard, the Minister has fixed the service
tax rate under the Service Tax Act to be at 6%. The
Minister has further prescribed that the said tax shall
be applicable to all foreign digital service providers
should they exceed the prescribed threshold value
of RM500,000 in relation to the provision of digital
services to Malaysian consumers.
Under the Amendment Act. any tax defaulter can,
upon conviction, be fined up to RM50,000, imprisoned
for a term of up to three (3) years, or both.

Why Impose a Digital Tax?
This taxation measure is intended to level the playing
field between physical and online stores, especially
online stores owned by foreign companies.
“It’s not fair if only the local digital service providers
had to pay the tax. This is not a new tax, it’s just having
the scope extended to providers in other countries,”
according to the Deputy Finance Minister during the
tabling of the Amendment Bill in the Parliament.
With this digital tax regime in place, foreign digital
service providers (such as Netflix, Spotify, etc) will be
required to register with the Royal Malaysian Customs
Department (“Customs Department”), apply the digital
tax on their Malaysia resident consumers, and remit
the relevant tax to the Customs Department.
The Minister further stated that the Malaysian
Government has the power to enforce the law even
if the foreign digital service providers were based
offshore based on existing government-to-government
(“GTG”) cooperation among countries involved in
the Organisation for Economic Cooperation and
Development (“OECD”), which would enable the
Government to take legal action against foreign
companies that refuse to pay the digital tax.
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Digital Tax in Other Jurisdictions
Digital tax regimes have been introduced in several
other jurisdictions as well. Countries such as Japan,
South Africa, Norway, Russia, New Zealand, have
similar taxes on digital services, with tax rates ranging
from 5% to as high as 25%.
In Singapore, its government has announced plans
to impose a goods and services tax (“GST”) on digital
service providers that render their services from
outside of Singapore, including content and music
streaming services as well as apps and games.
Foreign digital service providers providing digital
services to consumers in Singapore will have to
register with the Singaporean tax authority for GST,
where the provider: (i) has an annual global turnover
exceeding SGD1 million; and (ii) offers B2C supplies of
digital services to customers in Singapore exceeding
SGD100,000. The tax on international digital services
is set to come into effect from 1 Jan 2020 as well.
In the European Union (“EU”), an earlier plan
to introduce an EU-wide digital tax was recently
scrapped after opposition from several member
states. This latest development is likely welcomed
by digital giants, such as Google and Facebook, who
would otherwise been subjected to the envisaged 3%
tax levy. Nonetheless, these digital service providers
may still be subjected to similar taxes that several
member states in the EU, such as France, Italy, Britain
and Spain, have introduced and implemented at the
national level. Austria, for example, has even recently
announced its plans to increase its planned digital tax
from 3% to 5%.

Potential Implications on Consumers of Digital
Services
While the Deputy Finance Minister is optimistic that
foreign digital service providers will be able to absorb
the increased costs when the new tax is imposed (on
the basis that the tax rate to be imposed in Malaysia
would be lower than that charged in a majority of other
jurisdictions with similar taxes), it remains to be seen
if such a digital tax will result in an increase in service
/ subscription fees paid by Malaysian consumers as
a consequence of foreign digital service providers
passing on the cost to Malaysian consumers.
Apart from the above, the introduction of this digital tax
regime may also be seen as an additional deterrent

factor and/or an added cost concern by potential new
entrants considering entering the Malaysian online or
digital services market. These concerns may potentially
work to the detriment of Malaysian consumers, as
this may ultimately result in there being fewer options
for Malaysian consumers of digital services, as well
as there being less downward pressure on service
/ subscription fees paid by Malaysian consumers as
a consequence of lesser competition between digital
service providers, in the event these potential entrants
choose not to enter the Malaysian market.

Potential Implications on Foreign Digital Service
Providers
Considering that digital tax is not an entirely new
concept and has been introduced and implemented
in several other jurisdictions, we have analysed some
of the legal and commercial implications such a tax
may have on foreign digital service providers:
a) Scope of “Digital Services” and Meaning of
“Consumer”
Foreign service providers will need to identify and
determine the type of services that will be subject
to the proposed Malaysian digital tax.
The current definition of “digital services” appears to
be wide enough to cover not only streaming services
(such as Spotify or Netflix), but also the provision of
any service that is delivered or subscribed over the
Internet and other electronic networks, which may
include the provision of e-commerce, cloud and
matching platform services (such as eBay, Amazon
Web Services or Airbnb).
Additionally, the definition of “consumer” under
the Amendment Act does not appear limited to
only individuals using digital services for personal
consumption or use, but can be interpreted widely
enough to include Malaysian corporate entities and
businesses as well.
If this is confirmed to be the case, digital services
taken on by local corporations and businesses from
foreign service providers, such as cloud computing
(including Infrastructure as a Service, Platform as
a Service, Software as a Service, Content as a
Service), online advertising, social media content,
software subscription, payment services, and
platform services, may be construed to fall within
the scope of the digital tax.
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The impact of this on sectors such as banking
and insurance, information technology services
and telecommunications, which have readily
adopted the use of such technologies, will need
to be assessed and urgently addressed by the
Malaysian Government.
On this note, and by way of an update, during a
financial services conference conducted recently
in July 2019, representatives from the Ministry of
Finance (“MOF”) and the Customs Department
presented more details on the expansion of the
service tax to foreign digital services. In this
regard, the representatives of MOF and Customs
Department have stated that the authorities are
taking a wide approach in considering the scope
of digital services, which may include services
such as:
• Supplies of digital content / products (e.g.
e-books, games, apps, movies, TV shows and
music);
• Online licensing of software (including computer
games);
• Databases (including updates and add-ons);
and
• Supply and hosting of websites, and remote
maintenance of software and hardware.
It should be noted that the listing above is nonexhaustive and may be added to or otherwise
varied. The MOF has yet to issue the official
guide on service tax on digital services, which is
expected to be released sometime in 2019.
b) Registering with the Customs Department
Deputy Finance Minister, Dato’ Ir Haji Amiruddin
has stated that foreign digital service providers
are to register with the Customs Department
between 1 Oct and 31 Dec 2019. With this timeline
in mind, foreign service providers must ascertain
their liability to be registered. Failure to register
may result in a fine not exceeding RM30,000 or
imprisonment for a term not exceeding two years,
or both.
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Being a registered foreign service provider carries
an obligation to collect and remit the digital tax,
and may also include the obligation to comply with
requests for audits by the Customs Department.
As mentioned above, many countries have
considered and implemented, or are considering
the implementation of digital taxes. For foreign
service providers with a worldwide client base, this
may result in the need to monitor and comply with
multiple tax jurisdictions, resulting in increased
compliance costs.
c) Enforcement
At this juncture, it is uncertain as to how our
Customs Department will enforce the proposed
digital tax regime on foreign-based service
providers. It is unclear if the digital tax will be
in line with existing double taxation treaties that
Malaysia has in place with other nations. The tax
and regulatory implications involving the business
structures of the foreign service provider will need
to be assessed.
It is difficult to see how the Malaysian Customs
Department will carry out enforcement actions
on foreign service providers that have no legal
presence in Malaysia. There is no incentive
for such foreign companies to register with the
Customs Department. On the other hand, big
players such as Netflix and Spotify are likely to
comply with the tax provisions due to reputational
concerns. To sanction non-compliant companies,
authorities may potentially take steps to ban
websites or platforms hosting such non-compliant
service providers using technical measures such
as geo-blocking. A more positive long-term effort
would be for the Customs Department to engage
in international and inter-agency cooperation with
other jurisdictions to ensure compliance by foreign
service providers.
We trust that the above provides you with a quick
update and analysis in relation to the forthcoming
digital tax regime.
If you would like to discuss any of the above, or if you
have any questions regarding technology, media and
telecommunications, please get in touch with any of
the individuals listed below.
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Do Postponements Cause Delays in
the Courts?
by Dato’ Syed Ahmad Idid, former Justice of the High Courts

of Malaya & Borneo and Director of KLRCA;
Fellow of the Asian Institute of Chartered Bankers

A view from the
Bench on the rules
and principles
governing
postponements in
the Courts
About the Author
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Postponements of hearings or trials may cause anxiety
not only to the parties but also to the judges and the
public. Currently we observe a frenzy of enthusiasm
by the public who call for early or quick trials of
certain persons. Where does the Court stand in a
case where the hearing (of civil/commercial matters)
or trial (of criminal cases) where postponements are
applied for by either of the parties or their counsel
or prosecutors? Cases may often be postponed or
otherwise delayed for various reasons. The truth of
the matter is that these delays may be necessary due
to the Rule of law and due process.

The Rule of Law
A.V. Dicey describes the three components to the
Rule of law1:
- Everyone is equal before the law,
- Sanctions must be backed by law and
- Courts are the ultimate body and supremacy of
court is ambivalent in civilized society.
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In Malaysia, the Constitution is supreme. This means
that all laws must not only be consistent with the
Constitution, but also with its basic structure. The
above components are all the more relevant in a
Malaysian context This is trite law. The Canadian
Supreme Court had this to say in Re Secession of
Quebec2 on the point of the Rule of Law3:
“An understanding of the scope and importance of the
principles of the rule of law and constitutionalism is
aided by acknowledging explicitly why a constitution
is entrenched beyond the reach of simple majority
rule. There are three overlapping reasons.
First, a constitution may provide an added safeguard
for fundamental human rights and individual freedoms
which might otherwise be susceptible to government
interference. Although democratic government
is generally solicitous of those rights, there are
occasions when the majority will be tempted to ignore
fundamental rights in order to accomplish collective
goals more easily or effectively. Constitutional
entrenchment ensures that those rights will be given
due regard and protection.
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Second, a constitution may seek to ensure that
vulnerable minority groups are endowed with the
institutions and rights necessary to maintain and
promote their identities against the assimilative
pressures of the majority.
And third, a constitution may provide for a division of
political power that allocates political power amongst
different levels of government…” [Emphasis added]
Premised on the above, it is argued that Courts
may, in the right circumstances, be required to act
against the will of the majority. For example, in high
profile cases, the public may crave conviction. But
the Courts are required to convict on the basis of the
law; and not premised on the wishes of the majority.

Due Process – The Vehicle for the Rule of Law
The American Way
Due process is the vehicle of the Rule of law. It
requires fairness in all legal matters, both civil and
criminal, especially in the courts4. The United States
offers us some useful reference.
The Fifth Amendment to the US Constitution reads:
“No person shall be held to answer for a capital, or
otherwise infamous crime, unless on a presentment
or indictment of a Grand Jury. nor shall any person
be subject for the same offence to be twice put in
jeopardy of life or limb; nor shall be compelled in any
criminal case to be a witness against himself, nor
be deprived of life, liberty, or property, without due
process of law; nor shall private property be taken
for public use, without just compensation.”
The Fourteenth Amendment to the US Constitution of
which the first of the five sections are relevant, reads:
“All persons born or naturalized in the United States,
and subject to the jurisdiction thereof, are citizens
of the United States and of the State wherein they
reside. No State shall make or enforce any law which
shall abridge the privileges or immunities of citizens
of the United States; nor shall any State deprive any
person of life, liberty, or property, without due process
of law; nor deny to any person within its jurisdiction
the equal protection of the laws.”

The above two Amendments are considered the “Due
Process Clauses”. The Fifth applies in respect of the
Federal Government and the Fourteenth against the
individual States.
Due process is further broken down into two types;
Procedural due process; and Substantive due
process.

Procedural Due Process
The saying is that “Not only must justice be done,
it must also be seen to be done”. This is because
ordinary people who come to Courts might not know
the strict letter of the law but, one of the elements
of justice is not always the outcome. The sense of
leaving the Courts feeling vindicated ought to also be
seen as part of that process.
Based on this, one American judge, Justice Henry
Friendly, lists the following as some non-exhaustive
aspects of procedural due process5:
- An unbiased tribunal,
- Notice of the proposed action and the grounds
asserted for it,
- Opportunity to present reasons why the
proposed action should not be taken,
- The right to present evidence, including the right
to call witnesses,
- The right to know opposing evidence,
- The right to cross-examine adverse witnesses.,
- A decision based exclusively on the evidence
presented, Opportunity to be represented by
counsel,
- Requirement that the tribunal prepare a record
of the evidence presented and
- Requirement that the tribunal prepare written
findings of fact and reasons for its decision.
Therefore, the Courts ought to respect the above
rights in the name of due process. Of course, the right
of the accused (no matter who he or she is) must be
balanced as against the rights of the victim and the
general public, It is a careful balancing act and one
which must require a proportionate response based
on the facts of each case6.
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Procedural Fairness

Substantive due process in turn concerns the actual
interpretation of human rights. In other words, a
person may have enjoyed a system complete with
procedural due process, but he must also enjoy
substantive due process.

Procedural fairness exists under the auspices of
Articles 5(1) and 8(1) read together. The concept
requires that when arriving at a decision, a public
decision-maker must adopt a fair procedure7.

Due process in the substantive sense is met when the
Courts afford the Constitution with a broad enough
construction to extend the protection of fundamental
rights and liberties to their fullest.
A classic example taken as expounding substantive
due process is the decision of the US Supreme Court
in Loving v Virginia (1967) 388 U.S. 1. In this case,
a black woman married a white man – which was at
that time – an offence in Virginia. They pleaded guilty
but later challenged the validity of the law.
The Supreme Court struck down the law. In so doing,
the Court afforded a broad construction to the due
process clause by reading into it the “right to marry”.
The penal offence was violative of substantive due
process and thus was ultra vires the Constitution.

The Malaysian Position
All of the above apply with equal force in Malaysia. It
will be noticed that the Fifth and Fourteenth American
Amendments are substantially a compendium of
all the different Malaysian constitutional provisions
protecting the rights to life, equality before the law,
and property, etc.
However, instead of calling it “due process” here,
we call it fairness. Fairness is in turn divided into
procedural fairness and substantive fairness.

In this vein, Justice Friendly’s non-exhaustive list (
in a paragraph above) applies with equal force in
Malaysia. This is because the end goal is the same.

Substantive Fairness
The doctrine of substantive fairness in turn requires
a public decision-maker to arrive at a reasonable
decision and to ensure that any punishment he
imposes is not disproportionate to the wrongdoing
complained of. Even if a decision is procedurally fair,
it may no less be struck down if it is found to be
substantively unfair. In cases where requests for a
postponement is applied for, the Court has to ensure
the decision is balanced between the parties. Will
there be fairness?
Thus, the concept is very much in line with the
American position and that as expounded by the
Canadian Supreme Court. All matters must be
explored before the Court can decide whether or
not to allow any postponement. Any application to
delay the trial or proceedings which is not genuine,
should not be countenanced by the Court.
Also, within the context of substantive fairness,
as in the US, in Malaysia the concept of prismatic
interpretation of the provisions of the Constitution8.
Courts must construe fundamental liberties broadly to
extend the cover of their protection within the confines
of the law. Was the application for postponement in
time? Was it reasonable and not cause delays which
can place the other at a disadvantage? Was the
reason provided true and not made up?

Conclusion
The conclusion is this. The Rule of Law and due
process place on the Courts a very heavy burden.
The Courts, unlike politicians, do not act to gain
popularity. They are constrained by the law.
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Book presentation by Dato’ Syed Ahmad Idid to the Speaker of the House.

Uppermost must be justice. Will the granting of the
postponement lead to the other party’s losing any
witness? Was the application at the eleventh hour
in which case much problem can be caused to other
parties? In such a case, urgency must be proved;
death or serious injuries to the one connected to the
matter. If the application for postponement meets the
agreement of the opposing counsel, then the court
may relent and so grant it accordingly. Many thinks
that, the fact that the public was angered as they
were in the mood to “see blood” cannot influence the
decision by the Court!
In this vein, there are specific procedural and
substantive rights that upon which the Courts cannot
turn a blind eye. Thus, there may be times where the
Courts are required to make unfavourable rulings
or decisions. But in doing so, they are fulfilling their
constitutional duty. The judges ensconced in the
cool rooms and with God above, must ascertain the
facts and conclude carefully. Truth be their guide and
conscience be their beacon. Thus, then only then can
they truly decide whether to entertain the application.
The judge should not seek popularity but must make
the judicious right and sensible judgment.
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Providing for Disabled Dependants:
The Singapore Model
by Otters Online
It is estimated that 1 in 150 children in Singapore
is diagnosed with autism each year. This figure is
higher than the global average of 1 in 160.1 The
consensus among experts is that Singapore’s high
autism rate and the rise in the number of people
with autism are likely due to more awareness and
testing, and to the wider parameters of the autism
spectrum, rather than a greater prevalence of the
condition.2
Despite efforts by the Singapore Government
to provide educational support3 many children
diagnosed with autism will never be able to
support themselves. Autism is one condition that
affects children, leaving them dependent for life.
Accidents and illness can result in a parent, child
or sibling needing lifelong care and maintenance.
So what can parents do to provide for a child in
need not just of financial support but specialised
care for the rest of their lives?

Special Needs Trust Company (“SNTC”)
Unlike other jurisdictions, Singaporeans have
access to the Special Needs Trust Company
(“SNTC”). The SNTC is a non-profit trust company
that is jointly supported by the Ministry of Social
and Family Development (“MSF”) and National
Council of Social Service (“NCSS”).

About the Contributer
Otters Online Pte Ltd is a legal technology company
which offers Otter Esq., a digital innovation platform to
assist law firms with their innovation and digitisation
journey and which provides access to practice support
solutions and services. For more information, contact
info@otters.online.
This article was first reproduced in the “Client Bulletin,
June 2019 issue” published by Otters Online Pte Limited.
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According to its website4 the SNTC currently
serves clients with a wide spectrum of special
needs. In addition to autism this includes
Alzheimer/Dementia, Cerebral Palsy Down
Syndrome, intellectual and mental disabilities,
multiple disorders and physical disability. As at
31 Mar 2019, 1,864 care plans have been done
and 539 trust accounts have been set up.
While more affluent families may resort to
private trusts and financial institutions to provide
for a loved one, the services of the SNTC are
90–100% subsidised by the MSF. In addition, all
investments are guaranteed by the Singapore
Government.
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There are currently two schemes in place by the
SNTC:

Special Needs Savings Scheme (“SNSS”)
Beneficiaries under the scheme include any person
with disabilities who is either attending or has
attended a Special Education (SPED) school or
requires assistance in at least one Activity of Daily
Living (“ADL”) (ADL includes washing, dressing,
feeding, toileting, mobility and transferring).5
A Singapore Citizen or Permanent Resident who is
either the parent or an appointed legal guardian of
the child with special needs may determine a fixed
sum to be paid for the care and maintenance of a
special needs child out of their CPF funds subject
to a minimum pay-out of $250 per month. This
means there must be at least $3000 in the account
at the time pay-outs start. If the beneficiary of the
scheme is incapable of dealing with their own money,
the scheme makes provision for a court appointed
guardian to manage the funds for the beneficiary.6

SNTC Trust Services
The SNTC also makes provision for the creation and
provides trust management services. Setting up a
trust is fairly easy and involves three key steps.
(a) Creating a Care Plan
This involves consultation with SNTC to assess
the needs of the Beneficiary. The information
is then used to project how much
needs to be set aside to maintain the
standard of living of the Beneficiary.

In Feb 2019 the MUIS Special Needs Trust Scheme,
(a collaboration between the Islamic Religious
Council of Singapore (“MUIS”) and SNTC,) aimed
at low and middle income Muslim families was
launched. According to a newspaper report 7
“...currently, less than 2 per cent of trusts in SNTC
have been set up by Muslim families. The feedback on
the ground was that the capital needed to create the
trust was one factor that has proved to be challenging
for interested families.” said Esa Masood, Chief
Executive of MUIS. In April 2018, MUIS announced
that it was allocating $1 million for the scheme, using
funds that were paid to Baitulmal from unclaimed
estates of Muslim individuals.
The SNTC Annual Report for 2017/18 cites some of
the ways the SNTC has enabled the care and wellbeing of the disabled and provided some measure of
peace of mind for care-givers and parents.

Example 1:
“Mr and Mrs Tung set up a trust with SNTC in 2009.
The trust was set up for their twin sons, who are
currently in their mid-thirties and have autism. Mr
Tung was the full-time caregiver of his sons, while
Mrs Tung was the sole breadwinner of the household.
Due to the demanding nature of her work, Mrs Tung
left most of the caregiving and finances to Mr Tung to
manage. When Mr Tung was diagnosed with terminal
cancer, the couple knew they had to make concrete
plans for the future of their sons as soon as possible.

(b) Writing a Letter of Intent
A letter of intent contains detailed
instructions as to the nature of care
that the Beneficiary will receive. This
includes details of housing, basic
living needs and medical care.
(c) Trust Account
A minimum of $5,000 is required
to set up the account. This can be
topped up at any time. In addition to
CPF, additional funds as well as any
insurance policies can be willed to the
trust.
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SNTC Case Managers guided the couple through the
making of their CPF nominations, and ensured that
they listed down their insurance policies, prepared
a will, and updated their sons’ care plans. They also
discussed the issue of deputyship with the couple,
who decided that they had to rely on their relatives
and friends to act as deputies for their sons.
The Case Managers then met with the deputies
and briefed them on their roles as well as on trustrelated matters. They also worked through the issue
of accommodation with the couple, and it was decided
that the twins were to be referred to the new adult
disability home at Sengkang when it was ready. In the
meantime, they would attend a day care centre. This
freed up some time for Mr and Mrs Tung to attend to
other end-of-life issues.
Upon Mr Tung’s demise in 2017, Mrs Tung continued
to receive support from SNTC. A Lasting Power of
Attorney (“LPA”) and an Advance Care Plan were
drafted. This gave Mrs Tung some peace of mind
regarding her own future and allowed her to make
further financial provision for her sons’ trust.”

Example 2:
“Mary suffers from severe spinal stenosis and is
unable to live independently. As her family could not
care for her at home, Mary had to move into a care
home. Her flat was liquidated to provide for her care
expenses. Mary’s niece was initially helping Mary
manage her finances; however, this responsibility
grew too burdensome with the sale of the flat. An
SNTC trust was thus set up for Mary in Aug 2011
using the sale proceeds from Mary’s flat and some
insurance payouts. The trust helped safeguard
Mary’s money and relieved her niece of an onerous
responsibility.
Mary’s trust was immediately activated so that
the funds could be disbursed to meet Mary’s care
expenses. The trust balance was also closely
monitored by SNTC. After some time, the amount
in Mary’s trust fund started to run low. To stretch
the trust funds, SNTC Case Managers explored
alternative care arrangements for Mary. As a result,
Mary moved from a private nursing home to a nonprofit, government-funded adult disability home. With
the guidance of SNTC Case Managers Mary made
an LPA. The LPA allowed Mary to indicate in advance
whom she would like to act on her behalf should she
lose mental capacity in future.”
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The SNTC provides a viable alternative for those who
are unable to afford more expensive options. It is
certainly an option worth looking at for anyone who
may find themselves having to care and provide for
a dependent in the long term.
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 ttps://www.youngparents.com.sg/development/
h
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accessed 15 June 2019.
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Laws and Regulations Governing
Technology in Malaysia

By Jessie Tan Shin Ee & Zoe Cheong
Malaysia’s technology sector is rapidly growing.
Businesses today are investing in technology to gain
competitive advantage over other businesses, both
locally and worldwide. The Malaysian Government
has been advocating the development of the
technology sector and has set in place various laws
and regulations to govern and grow the technology
sector in Malaysia.
This article addresses the laws and regulations
that Malaysia currently has in place to govern the
technology sector in Malaysia, including areas such
as communication networks and their operators,
databases and software, data protection, artificial
intelligence and cybersecurity

Communication Networks and Services in
Malaysia
Communications networks and services in Malaysia
are regulated under the Communications and
Multimedia Act 1998 (“CMA”). Persons who own
or provide network facilities (“Network Facilities
Providers”), persons who own or provide network
services (“Network Services Providers”), persons
who provide applications services (“Applications
Service Providers”), and persons who own or provide
applications services which provide content (“Content
Application Service Providers”) require a licence
under the CMA. The licences are further separated
into licences for individuals and by classes.

The Malaysian Communications and Multimedia
Commission (“MCMC”) specifically regulates the
provision of communications-related services in
Malaysia and is empowered to supervise, regulate
and enforce legislation relating to communications
and multimedia-related activities. The MCMC is also
tasked with advising the Minister of Communications
and Multimedia on all matters concerning the national
policy objectives for communications and multimediarelated activities.
Telecoms operators that carry out the functions
of Network Facilities Providers, Network Services
Providers, Applications Service Providers and
Content Applications Service Providers will need to
apply for an individual licence or a class licence under
the CMA. In order to be eligible for such licences, in
terms of domicile and foreign ownership, the licensee
must be a company incorporated in Malaysia and the
shareholding of the licensee company must comply
with Malaysian foreign investment restrictions. With
respect to market access, commercial presence in
Malaysia is only established through the incorporation
of local joint venture companies with Malaysian
individuals or Malaysian-controlled companies, or
through the acquisition of shares of existing licensed
operators. Foreign companies (as defined under the
Companies Act 2016) are generally ineligible for
licences under the CMA.
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In 2011, the Malaysian Government announced the
autonomous liberalisation of telecommunications
services by allowing 100% foreign equity participation
for Application Service Providers, and 70% foreign
equity participation for Network Facilities Providers
and Network Services Providers.

Databases and Software
Computer software or computer programmes enjoy
copyright protection under the definition of “literary
works” pursuant to the Copyright Act 1987 (“CA”). The
computer programme must meet certain requirements
for copyright to subsist in the programme, ie that
sufficient effort has been expended to make the
programme original in character and that the
programme has been reduced to material form,
amongst other requirements.
Pursuant to section 36A of the CA, creators of
computer software may protect their copyright in their
work via the application for technological protection
measures to a copy or copies of their work. Except
for very limited circumstances, the CA prohibits any
person from circumventing, causing, or authorising
any other person to circumvent the technological
protection measures that:
(a) are used by the creators in connection with the
exercise of their rights under the CA; and
(b) restrict acts in respect of his/her works which
are not authorised by the owner concerned or
permitted by law.
The High Court, in Creative Purpose Sdn Bhd & Anor
v Integrated Trans Corp Sdn Bhd & Ors [1997] 2 MLJ
429, also decided that the modification of computer
software programmes to circumvent the security
features of the software, amounted to copyright
infringement even if it was done without direct copying
of the original programme.
Software may also be protected by patent rights,
provided that the software invention involves hardware
and/or a technical effect or solves a technical problem
in a novel and non-obvious manner, although the
patentability of software in Malaysia remains unclear.
To date, the Intellectual Property Corporation of
Malaysia (“MyIPO”) has not prescribed any guidelines
for the examination of software-based inventions.
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While there is neither a definition as to what a
“database” or “database right” constitutes, nor has
there been any specific case law addressing the extent
of protection afforded to databases, the compilation of
data in a database will either be recognised and enjoy
copyright protection as a “literary work” under section
3 of the CA, which includes in particular “tables or
compilations, whether or not expressed in words,
figures or symbols and whether or not in a visible
form”; or as a “derivative work” by virtue of being a
collection of: (i) works protected by copyright; or (ii)
data, which constitutes intellectual creation due to the
selection and arrangement of their contents.

Data Protection in Malaysia
The Personal Data Protection Act 2010 (“PDPA”)
regulates the processing of personal data in
commercial transactions, and applies to anyone
who processes and has control over or authorises
the processing of any personal data in respect
of commercial transactions. The Personal Data
Protection Commissioner (“Commissioner”) has also
issued subsidiary legislation pursuant to the PDPA,
particularly Personal Data Protection Regulations
2013 (“Regulations”) and Personal Data Protection
Standard 2015 (“Personal Data Protection Standard”).
The PDPA establishes seven key principles that must
be complied with by data users when processing
personal data: (i) consent; (ii) notice and choice;
(iii) disclosure; (iv) security; (v) retention (vi); data
integrity; and (vii) access. The PDPA also imposes
a duty on data users to have adequate security and
indemnity measures to inhibit the theft, misuse,
unauthorised access, accidental disclosure,
alteration, or destruction of personal data under their
care. Non-compliance with the PDPA may result in
the organisation upon conviction, to be liable to a
fine ranging from RM100,000 to RM500,000 and/or
imprisonment ranging from one to three years.
Codes of practice may be implemented by various
data user forums or the Personal Data Protection
Commission for various classes of users in differing
sectors. These codes of practice would have a binding
effect on the various classes of users registered
with the Personal Data Protection Commission.
The Association of Banks in Malaysia has issued a
code of practice targeted at all banks and financial
institutions licensed under the Financial Services Act
2013, the Islamic Financial Services Act 2013 and the
Development Financial Institution Act 2002.
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The code of practice provides for interalia:
(a) measures to be deployed by banks and financial
institutions to ensure the non-infringement of the
data subjects’ rights when processing personal
data; and
(b) matters for the consideration of banks and
financial institutions to ensure that risks to the
personal data of data subjects are minimised.
The Personal Data Protection Code of Practice for
the Utilities Sector (Electricity), and the Personal Data
Protection Code of Practice for the Insurance/Takaful
Industry are also other codes of practice that have
been approved and registered by the Commissioner.
A data user may transfer personal data out of Malaysia
only in the following circumstances provided under
section 129(3) of the PDPA:
(a) “the data subject has given his consent to the
transfer;
(b) the transfer is necessary for the performance of a
contract between the data subject and the data user;
(c) the transfer is necessary for the conclusion or
performance of a contract between the data user
and a third party which (i) is entered into at the
request of the data subject; or (ii) is in the interests
of the data subject;
(d) the transfer is for the purpose of any legal
proceedings or for the purpose of obtaining legal
advice or for establishing, exercising or defending
legal rights;
(e) the data user has reasonable grounds for
believing that in all circumstances of the case(i) the transfer is for the avoidance or mitigation
of adverse action against the data subject; (ii) it
is not practicable to obtain the consent in writing
of the data subject to that transfer; and (iii) if it
was practicable to obtain such consent, the data
subject would have given his consent;
(f) the data user has taken all reasonable precautions
and exercised all due diligence to ensure that the
personal data will not in that place be processed
in any manner which, if that place is Malaysia,
would be a contravention of this Act;
(g) the transfer is necessary in order to protect the
vital interests of the data subject; or
(h) the transfer is necessary as being in the public
interest in circumstances as determined by the
Minister.”

It should be noted that in March 2019, the Malaysian
Government announced that it is reviewing the PDPA
to ensure that it is in line with new developments
in the field of data protection, particularly, the EU’s
General Data Protection Regulations. The proposed
amendments to the PDPA (“Proposed Amendments”)
are expected to be presented in Parliament towards the
end of 2019. However, please note that the Proposed
Amendments have neither been incorporated in the
form of a Bill nor passed as an Act of Parliament,
and thus have yet to be granted the force of law. The
timeframe for passing a Bill and the coming into force
of an Act of Parliament may take in excess of a year,
and it is possible that the Proposed Amendments may
not be implemented in 2019, if at all.

Artificial Intelligence in Malaysia
There is no specific legislation regulating artificial
intelligence (“AI”) in Malaysia. Software programmes
with an early form of AI would be treated similarly with
other consumer products. In the event of malfunction,
liability would be addressed by the Sale of Goods
Act 1957 (“SOGA”), Consumer Protection Act 1999
(“CPA”) and law of torts, which collectively serve as a
platform for product safety and consumer protection.
Section 68(1) of the CPA states that “where any
damage is caused wholly or partly by a defect in a
product, the following persons shall be liable for the
damage:
(a) the producer of the product;
(b) the person who, by putting his name on the product
or using a trade mark or other distinguishing mark
in relation to the product, has held himself out to
be the producer of the product; and
(c) the person who has, in the course of his business,
imported the product into Malaysia in order to
supply it to another person.”
The SOGA and the CPA impose several implied terms
that cannot be excluded by contract when dealing with
consumers. These include implied guarantees and
conditions regarding title and lack of encumbrances,
correspondence with description, satisfactory or
acceptable quality, fitness for purpose, price, and repairs
and spare parts. The AI software manufacturer or
supplier will be liable for any malfunction that results in a
breach of these mandatory implied terms, depending on
the extent of non-compliance with the representations
and guarantees made by the manufacturer to the
supplier and the supplier to the consumer respectively,
regarding the AI software programme.
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Manufacturers may rely on the “development of risk”
defence to exonerate liability by demonstrating that
apart from observing the industrial standard, the
scientific and technical knowledge at the relevant
time disabled any attempts of discovering the defect.
However, the strict liability rule introduced in the
CPA will have a significant bearing in negating the
defence. Manufacturers and/or suppliers may also
be found liable for AI software malfunctions under
the tort of negligence.

applications service that he provides from being
used in, or in relation to, the commission of any
offence under any law of Malaysia.” The CMA
also prohibits inter alia the fraudulent or improper
use of network facilities or network services;
the use and possession of counterfeit access
devices; the use of equipment or devices to obtain
unauthorised access to any network services; and
interception of any communications except with
lawful authority.

However, with the rapidly growing development of AI
such as the introduction of Google Duplex, AI may no
longer be a mere product, but one capable of human
mimicry. In such event, the legal position on AI would
drastically change.

(c) CA: It is an offence under section 36A of the CA to
circumvent (or the cause or authorisation thereof)
any technological protection measure that is
applied to a copy of copyright work. Technological
protection measure is defined as “any technology,
device or component that, in the normal course
of its operation, effectively prevents or limits the
doing of any act that results in an infringement of
the copyright in a work”. The CA also expressly
prohibits anyone from: (i) designing, producing,
adapting or performing for the purpose of enabling
or facilitating the circumvention of technological
protection measure; and (ii) to manufacture,
import or sell any technology or device for the
purpose of circumventing any technological
protection measure.

Cybersecurity in Malaysia
While it was previously announced in June 2017
that the Malaysian Government would introduce
a new law aimed at protecting Malaysians from
cybersecurity threats, there is currently no single
legislation in respect of cybersecurity. The current
legislation applicable to cybersecurity are as follows:
(a) Computer Crimes Act 1997 (“CCA”): The CCA
provides for offences relating to the misuse
of computers and applies if the computer,
programme or data was in Malaysia or capable
of being connected to or sent to or used by or
with a computer in Malaysia at the material time.
The act(s) of gaining unauthorised access into
computers or networks, committing or facilitating
the commission of further offences, unauthorised
modification of the contents of any computer and/
or wrongful communication, are all offences under
the CCA and depending on the offence, upon
conviction, applicable fines range from RM25,000
to RM150,000 and/or imprisonment of three to 10
years.
(b) CMA: The CMA was enacted to provide for and
to regulate the converging communications and
multimedia industries, and regulates network
facilities, network services, applications services,
content applications services and includes the
prescription of the licensing framework relating
to such services and the activities undertaken
by licensees thereunder. Section 263(1) of the
CMA specifically prescribes that “a licensee
shall use his best endeavour to prevent the
network facilities that he owns or provides or the
network service, applications service or content
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(d) Penal Code (“PC”): Where specific cybersecurityrelated offences are not captured under the CCA,
CMA or CA, the PC which codifies most criminal
offences and procedures in Malaysia, may be
relied on to prosecute such offences.
(e) PDPA: The PDPA applies to any person who
processes and has control over or authorises
the processing of any “personal data” in respect
of commercial transactions. There are seven
data protection principles that form the basis of
protection under the PDPA, one of which is the
Security Principle. Pursuant to section 9(1) of
the PDPA, a data user shall, when processing
personal data, take practical steps to protect the
personal data from any loss, misuse, modification,
unauthorised or accidental access of disclosure,
alteration or destruction. In addition to the
provisions of the PDPA, the Regulations also
require data users to develop a security policy
to ensure that personal data is protected from
any loss, misuse, modification, unauthorised or
accidental access or disclosure, alteration or
destruction. The Department of Personal Data
Protection published the Personal Data Protection
Standard which enumerates the minimum
security standards for personal data processed
electronically and non-electronically.
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(f) Strategic Trade Act 2010 (“STA”): As part of
Malaysia’s international obligations on national
security, the STA controls the export, transhipment,
transit and brokering of strategic items and
technology, including arms and related materials,
as well as activities that will or may facilitate the
design, development, production and delivery of
weapons of mass destruction. Section 7 of the
STA provides that the Minister of International
Trade and Industry may, by order published in the
Gazette, prescribe any items as strategic items
for the purposes of the STA.
(g) Other applicable guidelines or regulations: There
are also sector-specific guidelines that deal with
cybersecurity in Malaysia. These include the
Data Management and Management Information
System (“MIS”) Framework and Guidelines on
Internet Insurance issued by Bank Negara
Malaysia or the Central Bank of Malaysia. The
Securities Commission has also published the
“Cyber Risk Guidelines on Management of Cyber
Risk”, making it mandatory for entities to have
clear and comprehensive cyber policies and
procedures that are commensurate with their risk
profiles.

Conclusion
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The Business Judgment Rule under
the Malaysian Companies Act 2016
by Abdullah Abdul Rahman

Nature Of The Rule And Statutory
Provisions
A director of a company has the duty under
the law to act with reasonable care, skill
and diligence. The Business Judgment Rule
provides for the requirements a director will
be deemed to have fulfilled this duty.
This rule recognises that “directors in whom
are vested the right and duty of deciding
where the company’s interest lie and how
they are to be served may be concerned
with a wide range of practical considerations,
and their judgment, if exercised in good faith
and not for irrelevant purposes, is not open
to review in the courts.”1
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In Malaysia, the Business Judgment Rule has been
given statutory recognition. It was provided under
Section 132(1B) of the now repealed Companies Act,
1965. Presently, the rule is housed under Section
214 of the Companies Act 2016. Section 214 reads
as follows:
1. A director who makes a business judgment is
deemed to meet the requirements of the duty
under subsection 213(2) and the equivalent duties
under the common law and in equity if the director(a) makes the business judgment for a proper
purpose and in good faith;
(b) does not have a material personal interest in
the subject matter of the business judgment;
(c) is informed about the subject matter of the
business judgment to the extent the director
reasonably believes to be appropriate under
the circumstances; and
(d) reasonably believes that the business
judgment is in the best interest of the company.
2. For the purpose of this section, ‘business
judgment’ means any decision on whether or not
to take action in respect of a matter relevant to
the business of the company.
Subsection 213(2) referred to in Section 214
reads as follows:
213(2) A director of a company shall exercise
reasonable care, skill and diligence with(a) the knowledge, skill and experience which
may reasonably be expected of a director
having the same responsibilities; and
(b) any additional knowledge, skill and experience
which the director in fact has.
Section 214 of the Companies Act 2016 is substantially
similar to Section 180(2) of the Australian Corporations
Act 2001. Section 180(2) reads:
A director or other officer of a corporation who
makes a business judgment is taken to meet the
requirements of subsection (1), and their equivalent
duties at common law and in equity, in respect of the
judgment if they:

(a) make the judgment in good faith for a proper
purpose; and
(b) do not have a material personal interest in the
subject matter of the judgment; and
(c) inform themselves about the subject matter
of the judgment to the extent they reasonably
believe to be appropriate; and
(d) rationally believe that the judgment is in the
best interests of the corporation.
The director’s or officer’s belief that the judgment is in
the best interests of the corporation is a rational one
unless the belief is one that no reasonable person in
their position would hold.
Thus, decisions from Australia on Section 180(2) of
the Corporations Act 2001 have been referred to and
applied by the Malaysian courts in interpreting and
applying the statutory Business Judgment Rule in
Section 132(1B) of the Companies Act 1965 and will
likely continue to be applied when making decisions
on Section 214 of the Companies Act 2016.
Section 180(2) of the Corporations Act 2001, it has
been said, was based to a large extent from the
Business Judgment Rule contained in the American
Law Institute’s (“ALI”) Principles of Corporate
Governance: Analysis and Recommendations,
adopted by ALI in 1992. The ALI formulation of the
rule has, broadly speaking, the same four elements as
Section 180(2) and had been drawn from the wealth
of case law in the United States on the subject.2

There Scope Of ‘Business Judgment’
For the rule to apply, there must first be a ‘business
judgment. This is defined as any decision on whether
or not to take action in respect of a matter relevant to
the business of the company.3
In Australia, it has been held that the words ‘in respect
of’, ‘matter’ and ‘relevant’ in the definition of ‘business
judgment’ give it a wide interpretation. A matter may be
relevant to the business operations of the corporation
though not itself a business operational matter.4 This
has been followed in Malaysia.5
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In the US, the ALI formulation does not define the
term ‘business judgment’. However, Professor Paul
Redmond has opined that the rule undoubtedly
extended to decisions preparatory to the making of
a business decisions. Further, while most business
judgment cases in the US deal with ‘risky’ or ‘economic’
decisions, there is clear authority that the rule applies
to decisions on corporate personnel, termination of
litigation and non-financial decisions.6 Some other
examples of decisions where the rule has been held
to apply are as follows:
•

Planning, budgeting and forecasting;7

•

Announcing a takeover bid for another company
without securing funding;8

•

Selling shares in a subsidiary at depressed
price to meet urgent liquidity need and to fend
off threatened litigation by creditors eventually
resulting in loss of control of the subsidiary.9

However, there is an important limitation in the
language of the statutory Business Judgment Rule,
namely that there must be a decision to take or not to
take an action. It cannot be utilised by a director who
simply neglected to carry out his duties. On this point,
it was held in Australian Securities and Investments
Commission v Rich [2009] NSWSC 1229 (“ASIC v
Rich”) as follows:
A director who “simply neglected to deal with proper
safeguards, with no evidence that he even turned
his mind to a judgment of what safeguards there
should be” has not made a business judgment and
accordingly cannot invoke the defence. The position
in the United States is evidently much the same. The
important question is whether the director or officer
has turned his or her mind to the matter.
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Concomitantly, ASIC v Rich went on to hold that the
rule was not applicable to the ‘oversight’ duties of the
directors. It was observed as follows:
“[T]he discharge by directors of their ‘oversight’
duties, including their duties to monitor the company’s
affairs and policies and to maintain familiarity of the
company’s financial position, is not protected by the
business judgment rule, because the discharge or
failure to discharge those duties does not involve
any business judgment as defined. Monitoring the
company’s affairs and maintaining familiarity with
its financial position are not themselves matters
that involve a ‘decision to take or not take action’
in respect of a matter relevant to the company’s
business operation.”

For A Proper Purpose And In Good Faith
The court will prima facie presume that directors have
acted in good faith. It is for those who say directors
have exercised their power improperly to give some
evidence to that effect. It is contrary to the ordinary
principles of justice to presume that directors have
done wrong.10
The presumption of good faith is rebuttable, for
example where it could be shown that no reasonable
man, acquainted with the facts and circumstances
and credited with intelligence, would have acted in
the way in which the directors did. The presumption
is also usually displaced in circumstances where
self interests of directors are involved, where there
is absence or lack of independent judgment or where
it is obvious that the interests of other persons were
put before the company’s interests.11
Directors cannot act merely upon the instruction of
another person, including the majority shareholder.
They cannot claim to have acted in good faith in
the company’s interest if they fail to inquire into and
understand the circumstances why a thing is being
done. They cannot act unthinkingly or surrender their
decision to others. Having to rely on the knowledge
and experience of others and exercise independent
judgment means that they, having listened to and
assessed what their colleagues, management
members or external advisors had to say, must bring
their own mind to bear on the issue using such skill
and judgment as they may possess. In Blackwell v
Moray & Anor (1991) 5 ACSR 255, Cohen J said:
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“A mere sense of honesty of purpose is not in my
view sufficient to satisfy the requirements that a
director acted bona fide for the benefit of a company.
It requires at least a consideration of views or relevant
material in order that he may act in a bona fide way.
The abandonment of any proper consideration
of relevant facts, the admitted failure to exercise
independent discretion and the mere doing of what
was thought that the majority shareholder wanted
cannot in these circumstances have amounted to
the bona fide exercise of the discretion required of
a director.”
The duty to act in good faith in the interest of the
company must be distinguished from the duty to
utilise power for proper purpose.
In Hogg v Crampton,12 the directors believed in good
faith that it was not in the interest of the company to
allow a takeover of the company. In response, they
established a trust for the acquisition of preference
shares in the company by trustees for the benefits
of employees. The trustees applied for preference
shares which would carry ten votes per share on a
poll. The directors allotted the shares to the trustees
and also gave an interest free loan to the trustees
to pay for the shares, the loan being repayable only
upon termination of the trust. Accepting that the
directors were not actuated by any unworthy motives
of personal advantage and had acted in the honest
belief that what they did was in the interest of the
company, the court nonetheless held the transaction
as bad, as its primary purpose was to entrench the
position of the directors.13
Similarly, in Howard Smith v Ampol Ltd, 14 two
corporate shareholders, C and B, held 55% of the
issued shares in a company, M which was in need
of capital. C made an offer for all the issued shares
of M. Another company, H then announced a higher
offer for those shares. C’s offer was rejected for being
too low. H then applied for allotment of new shares in
M. The directors of M decided to allot and issue new
shares to H. The effects of the issuance of the new
shares were three-fold: (a) M had the much needed
capital; (b) C and B’s combined shareholding was
reduced to 36.6%; and (c) H was in a position to
make a takeover offer. C challenged the validity of
the issue of shares to H.
The Privy Council decided that although the directors
had acted honestly and had power to make the
allotment, the power was improperly exercised

because the director’s primary object for issuing the
shares was to reduce the shareholding of C and B
so that H could proceed with its takeover offer. The
allotment and issuance of the new shares was held
to be invalid.

No Material Personal Interest
Personal interests may take the form of advantages,
whether tangible or intangible, to the directors involved
or has the effect of consolidating management
powers in the hands of the incumbent directors or
their faction.
However, personal interest is not necessarily fatal
where in advancing the interests of the company,
the personal interests of the directors are incidentally
advanced.15 For example, the action of a director
who is also a shareholder is not necessarily invalid
because his action with regard to the company
increases the shareholders’ value including his.

Informing Oneself About The Subject Matter
Section 214(1)(c) of the Companies Act 2016 requires
a director to inform himself on the subject matter of
the judgment to the extent he reasonably believes to
be appropriate under the circumstances.
In the Petra Perdana case, Nallini Pathmanathan
J applied ASIC v Rich which held that the
reasonableness of the belief should be assessed by
reference to the following:
(a) the importance of the business judgment that
is to be made;
(b) the time available for obtaining information;
(c) the costs related to obtaining information;
(d) the director’s confidence in exploring the
matter;
(e) the state of the company’s business at that
time and the nature of the competing demands
on the board’s attention; and
(f) whether or not the information is available to
the director.
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The requirement that the director must inform
himself ‘to the extent they reasonably believe to be
appropriate’ does not mean that the director must
have regard to what he should have known over and
above what he actually knew. The statutory language
relates to the decision-making occasion, rather than
the general state of knowledge of the director. It
requires the director to become informed about the
subject matter of the decision prior to making it, since
the Business Judgment Rule should not protect
decisions taken in disregard of material information
readily available. The qualifying words, ‘to the extent
they reasonably believe to be appropriate’, convey
the idea that protection may be available even if
the director was not aware of available information
material to the decision, if he reasonably believed he
had taken appropriate steps on the decision-making
occasion to inform himself about the subject matter.16

Best Interests of the Company

Section 180(2)(d) of the Australian Corporations Act
2001 uses the phrase ‘rationally believe’ instead of
‘reasonably believe’ that is used in the Malaysian
Companies Act 1965 and Companies Act 2016.
There have been suggestions in the US and Australia
that these phrases carry different connotations with
the former being wider than the latter. However, in
Malaysia, in the Petra Perdana case the two phrases
have been held to have the same effect namely,
alluding to a decision based on reason, logic or sense.
In Malaysia, both Companies Act 1965 and the
Companies Act 2016 do not have the definition of
‘reasonably believes’ for the purpose of subsection
(d). This is different from Section 180(2)(d) of the
Australian Corporations Act 2001 which provides ‘[t]
he director’s or officer’s belief that the judgment is in
the best interests of the corporation is a rational one
unless the belief is one that no reasonable person in
their position would hold.’

The phrase ‘interest of the company’ could mean
several things depending on the factual circumstances.
It may mean the interest of the company as a
commercial entity which is distinct from its corporators
or shareholders. Directors would not be acting in
the interest of the company where, for example,
they divert corporate opportunities available to the
company towards themselves or their friends, make
secret profits for themselves or others, expose the
company to liabilities to secure their personal interests
or prefer or advance the interests of third parties over
the company’s interests.17

The Federal Court’s Decision In Petra Perdana

Where there is conflict between the majority and
minority shareholders or where the decision will
affect the shareholders, ‘interest of the company’
may mean, in the primary sense, the interest of the
shareholders as a general body. When the company
is or is prospectively insolvent, it may mean in the
primary sense, the interest of the creditors.18

It must be reminded that bona fide, as discussed
above, does not mean a mere sense of honesty
of purpose. The Federal Court did, in coming to
the conclusion take into account that the business
decision in question was made for a proper purpose,
in good faith in the best interest of the company
and that there were valid grounds upon which a
reasonable board of directors would have come
to the decision.23 There was also no allegation of
the directors being motivated by personal interest.
Thus, the requirements of the statutory Business
Judgment Rule under Section 132(1B) had been
taken into account and satisfied before the directors
were found to have been protected by that rule. Due
to similar wordings of the corresponding provisions
between the repealed 1965 Act and the present 2016
Act, this decision will continue to be applicable to the
interpretation of Section 214 of the Companies Act
2016.

In the context of group of companies, it is important
to bear in mind that the interests of the member
company under consideration are not to be regarded
as being subservient or secondary to the interests of
the group as a whole or its holding or parent company
or other companies within the group. This is the result
of the fundamental principle that each company was a
separate and independent legal entity. This becomes
apparent when one considers the case where the
companies in the group have separate creditors.19
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In so far as it relates to the Business Judgment Rule,
the Federal Court in Tengku Dato’ Ibrahim Petra v
Petra Perdana Berhad20 concluded that the statutory
Business Judgment Rule as provided under Section
132(1B) of the Companies Act 1965 is that as stated
in Howard Smith v Ampol Ltd,21 namely, that the
courts do not undertake the exercise of assessing the
merits of a commercial or business judgment made by
directors and the courts will not interfere with business
decisions as long as the directors acted bona fide.22

FEATURES AND ARTICLES
The Business Judgment Rule under the Malaysian Companies Act 2016

Conclusion
The Business Judgment Rule prescribes the
requirements that directors must comply with in
arriving at a decision. Once these requirements
are met, the court will not inquire into the merits or
correctness of the decision and deference is accorded
to the decision.
This article was originally published in May 2019 on
the Chooi and Co + Cheang and Ariff website and is
used with permission. This article has been slightly
edited to comply with the house-style.
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State Bar News

Kuala Lumpur Bar Committee
Appreciation Dinner
An Appreciation Dinner was held on 15 Feb 2018
at PAVILION@Royal Lake Club, Kuala Lumpur for
all members and non-members of the KL Bar who
have selflessly sacrificed their time for the KL Bar.
These volunteers have contributed by giving lectures,
conducting or moderating seminars/workshops,
representing the KL Bar Committee at hearings of
Admissions to the Bar, sitting in sub-committees, and
rendering any other form of assistance to the KL Bar
Committee.

Two-Day Practical Workshop on Conveyancing
Practice
Organised by the Corporate and Conveyancing
Practice Committee on 27 and 28 Feb 2019, this
workshop was presented by Lee Peck Ha, R
Yogeswari, Dennis Teoh, Susan Joseph, Chong Wai
Kuan, Nahzatul Ain, Sarah Kambali, Daphne Lew
Chah Yee and Donny Kwa Soo Chuan at the KL
Bar Auditorium. The workshop was attended by 66
participants and covered, amongst others, “Options
to Purchase”; “Crafting the Final SPA”; “Conditions,
Precedents and Subsequent”; “Private Caveats”;
“Conflict of Interest”; “AMLATFAPUA”; “Clients
Management”; “Clients’ Interest”; “Risk Management
(Chaos, Claims & Billing)”; “Land Acquisition”; “RPGT
(Act 169)”; “Completion Delays”; and “Conveyancing
Process A-Z”.

5th KL Bar Pool Open Competition
Twenty pool amateurs from the legal profession
showed up in pairs to vie for the trophy of the 5th KL
Bar Pool Open Competition on 2 Mar 2019, at 5ive
Star Pool & Bar, SS15 Subang Jaya.
The rules were definitely made interesting for the
annual event. The team that scored the break was
to make the choice for the tournament to be played
in accordance with either the rules of 8-Ball or the
rules of 9-Ball. The format was based on doubleelimination; the players had to lose two rounds before
getting knocked out. A handicap system and alternate
breaks were included to even out the competition.
50
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After a thoroughly exciting time, the winners of the
competition were declared:
Overall Position
Champions: Peter-Douglas Ling and Brian Law
RunnersUp:

Mah Zhun Kit and Isaac Chee Tung Shern

Semi
Finalists:

Sean Yeow Huang-Meng and
Jason Tan Jia Xin
Eugene Teo and Lum Man Chan

STATE BAR NEWS

Seminar on Construction Law:
Pure Economic Loss
Organised by the Professional Development
Committee, this seminar was presented by Dr Teng
Kam Wah at the KL Bar Auditorium on 12 Mar 2019.
The seminar, attended by 21 participants, and
discussed the current state of the law in the context
of construction claims.

Seminar on Get “On Board”
Co-organised by the Gender Equality and Diversity
Committee and the 30% Club Malaysia on 19 Mar
2019, this seminar was held in conjunction with
International Women’s Day at the KL Bar Auditorium.
Presented by P Raj Kumar, TP@Tian Pouw, Marzida
Mohd Noor, Aliza Ashari and Azmi Mohd Ali, the
speakers focused on three topics; “Be Empowered”,
“Uncover Capabilities”, and “Discover & Learn Tips”.
This seminar was attended by 28 participants.

Pupils Introduction Session
A monthly tradition, the April’s Pupils Introduction
Session was held on 3 Apr 2019. The session was
attended by 90 pupils and led by Alvin Oh. The
purpose of the Pupils Introduction Session is to
introduce pupils to the structure of the Malaysian Bar
and the Kuala Lumpur Bar, the election to both the
Bar Council and the Kuala Lumpur Bar Committee
(“KLBC”) and the highlights of the Malaysian Bar.
It also included a session for pupils to raise issues
and problems faced by them during their pupillage
period. The other members of KLBC were also
present to provide input and possible solutions. In
addition to this, there was also a session on “Diversity
& Inclusion”, which was conducted by Goh Siu Lin,
former Chairman of the KL Bar.

Visit of Lawyers from Pro Bono Lawyers
Council of Bangladesh
Three Executive Members of the Pro Bono Lawyers
Council of Bangladesh paid a courtesy visit to the KL
Bar Committee at its premises on 25 Mar 2019. The
delegation shared with the Committee their concerns
about the Rohingya issue in Bangladesh and the
Chairperson of the KL Legal Aid Centre who was
present, spoke about the work of the Legal Aid Centre.
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Seminar on Legal Translation
Organised by the
Professional Development
Committee on 4 Apr
2019, this seminar was
presented by Lisa Khalilah
at the KL Bar Auditorium.
It was attended by 32
participants and covered,
amongst others, “The
development of Malay
Language in Malaysia”
and “Basic translation
techniques with focus on
legal text”.

Meeting with the Director of the Kuala Lumpur
Courts and the Administration of the Kuala
Lumpur Court Complex
The Civil Practice & Court Liaison Committee
(“CPCLC”), represented by its Co-Chairpersons,
Harleen Kaur (Leena) and Nizam Bashir, met
with the Director of the Kuala Lumpur Courts and
Administration of the Kuala Lumpur Court Complex
on 8 Apr 2019 at the Kuala Lumpur Court Complex
to discuss a number of issues pertaining to the Kuala
Lumpur Courts that were brought to the attention of
the CPCLC by members of the KL Bar.
Pix: KL Court Meeting

Feedback Counter
The Civil Practice & Court Liaison Committee,
together with the Pupils Committee, organised a
Feedback Counter at the Cafeteria, Level B1, Kuala
Lumpur Court Complex on 11 Apr 2019 from 10:00
am to 2:00 pm. They received 69 feedback forms at
this session.
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Seminar on An Introduction to Industrial Court
Procedures
Organised by the Professional Development
Committee, this seminar was presented by Atan
Mustaffa Yussof Ahmad at the KL Bar Auditorium
on 19 Apr 2019. The seminar was attended by 82
participants and covered, amongst others, “Industrial
Relations Act 1967”; “Industrial Court Rules 1967”;
“Industrial Relations Regulations 1967”; “The
Industrial Court”; “Industrial Court Proceedings”;
“Preparing and Presenting”; “Costs and Awards”;
“The nature of Awards”; “The limits imposed by
sec. 30(6) Industrial Relations Act 1967”; “Effect of
an Award”; “Avenues to challenge an Award of the
Industrial Court”; “Judicial review”; “Application under
sec. 33A”; “Stay of Award”; and “Non-compliance of
an Award and Penalty”.

Seminar on Exclusion Clause: End Game
Organised by the Young Lawyers Committee, this
seminar was presented by Vince Chong Khin Young
and Ong Yu Jian at the KL Bar Auditorium on 25 Apr
2019. The seminar was attended by 103 participants
and covered, amongst others, “Will Clause 12 be
missed?”, “The Legal Ramifications”, “How will this
affect your clients”, “Eroding of the right to ‘Freedom of
Contract’”, and “Moving forward – Drafting Exclusion
Clauses”.

STATE BAR NEWS

Malacca Bar Committee
Courtesy Visit by Malacca Bar Committee With
YA Puan Maidzuara Binti Mohamad

Courtesy Visit by Malacca Bar Committee with
YAB Tuan Hj Adly Bin Zahari

On 26 June 2019, the Malacca Bar Committee paid
a courtesy visit to the Melaka High Court and met
with YA Puan Maidzuara binti Mohamad, Judicial
Commissioner of the Melaka High Court.

On 14 June 2019, the Malacca Bar Committee led by
its Chairman, Sheikh Ikhzan bin Sheikh Salleh, paid
a courtesy visit to the Chief Minister of Melaka, YAB
Tuan Hj Adly bin Zahari, at his office in Ayer Keroh.

Majlis Berbuka Puasa
Talk on “Suing the Revenue: Essential Tax Law
Principles for Malaysian Lawyers”
The Malacca Bar Committee organised the above
talk presented by Anand Raj, Member of the Bar, on
21 June 2019. The talk took place at the Malacca
Bar Auditorium.

The Malacca Bar Committee organised a “Majlis
Berbuka Puasa” together with 40 orphans at Kompleks
Fatimah Al Zaharah, Melaka. Sheikh Ikhzan b Sheikh
Salleh, Chairman of the Malacca Bar, presented
gifts to the orphans before breaking fast together.
This function was attended by both Members of the
Malacca Bar and pupils in chambers.
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Courtesy Visit by Malacca Bar Committee with
Melaka State Legal Adviser
On 25 Apr 2019, the Malacca Bar Committee paid a
courtesy visit to the Melaka State Legal Adviser at its
office in Wisma Persekutuan.

Malacca Bar Futsal Tournament 2019
The fight for the KP Ng & Karen Cheah Challenge
Trophy at the Malacca Bar Futsal Tournament
2019, took place on 7 Apr 2019 at the Batu
Berendam Sports Complex.

Courtesy Visit by Malacca Bar Committee to
PTG Melaka
This courtesy visit to the Melaka Lands and Mines
Office (Pejabat Tanah dan Galian Melaka, “PTG
Melaka”), that took place on 16 Apr 2019, was led
by Chairman, Sheikh Ikhzan b Sheikh Salleh together
with Representative on the Bar Council, Nitin Kumar
Gordhan.

Courtesy Visit by Malacca Bar Committee to
Various Court Officials
The Malacca Bar Committee paid a courtesy visit to
several court officials on 13 Mar 2019 — YA Dato’
Haji Ahmad Nasfy bin Haji Yasin (High Court Judge,
Melaka), Dato’ Haji Mohd Nasir Bin Nordin (Director,
Melaka Courts), and Puan Elesabet Payawan
(Session Court Judge, Melaka).

Civil Advocacy Course
The civil advocacy course was held on 23 and 24
Mar 2019.
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Penang Bar Committee
Penang Bar Futsal Tournament

Penang Legal Aid Centre

The Penang Bar Futsal Tournament saw a comeback
after a hiatus of several years, and the 8th instalment
of the Tournament was held on 9 Mar 2019 at Best
Bola-Bola Sports Centre, Mak Mandin, Butterworth.
With eight teams competing for the coveted crown, it
was Team Veteran B, consisting of (yes, you guessed
it) senior and veteran players, which emerged
victorious and were crowned champions.

The Penang Legal Aid Centre held its inaugural
meeting on 1 Apr 2019, which was attended by
volunteer lawyers and pupils in chambers.

Courtesy Call on Penang High Court I
Members of the newly elected Penang Bar Committee
paid a courtesy call on the Penang High Court Judges
on 12 Apr 2019. Due to busy schedules and ongoing
cases that afternoon, only two Judges were present
at the said courtesy call, namely Senior High Court
Judge, Justice Dato’ Hadhariah Syed Ismail and
Judicial Commissioner, Justice Dato’ Azmi Abdullah.

Day Trip to Orang Asli Settlement

Official Launch of E-Review and Video
Conferencing Facilities
Members of the Penang Bar Committee were invited
to attend the official launch of the E-Review and Video
Conferencing facilities at the Penang High Court
on 12 Mar 2019. While the actual launch by Chief
Justice of the Federal Court of Malaysia, YAA Tan Sri
Richard Malanjum took place at the Jalan Duta Courts
in Kuala Lumpur, the ceremony was telecast via live
feed at the Penang and Shah Alam Courts, where
members were tasked to role-play as parties in a civil
suit at the different locations via video conferencing.

The Family Law Subcommittee organised a day
trip to an Orang Asli settlement in Sungai Siput,
Perak on 27 Apr 2019. During the visit to the Temiar
Village located in Kampung Jong, Lasah, our team
of volunteers handed over food and pre-loved items
such as clothing and toys to more than 50 families
there. The volunteers also had the opportunity to walk
about the village and its surrounding areas to get a
feel of village life.

Consulate General of Indonesia’s Visit
On 28 Mar 2019, the Office Bearers of the Penang
Bar Committee received a delegation from the
Consulate General of Indonesia’s Penang Office who
approached us for assistance to provide legal services
to Indonesian citizens in the state of Penang who are
unable to afford engaging lawyers on their own (ie
impecunious persons). Through the Penang Legal
Aid Centre, a proposal for a legal aid scheme was
thereafter devised and forwarded to the Consulate
General’s Office for their feedback and consideration.

Courtesy Call on MACC Penang
The Criminal Law Subcommittee paid a Courtesy
Call on the Deputy Director and Officers of the MACC
Penang Office on 2 May 2019 and had the opportunity
to discuss several current and pertinent issues that
were of importance to both parties.
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Taipei Bar Association’s Cities’ Invitational
Upon invitation by the Taipei Bar Association, a contingent
of sports enthusiasts from the Penang Bar travelled to
Taiwan to participate in the Taipei Bar Association’s Cities’
Invitational which was held on 25 May 2019. The Penang
Bar was represented in badminton, table tennis, bridge
and golf where our players
fared well in the individual
and group events which
they competed in. The
hosts spared no expense
in making all teams feel
welcome and our players
were truly grateful for the
hospitality and generosity
extended to them during
their stay in Taiwan.

Iftar Ukhuwwah

Courtesy Calls on Penang High Court II

The annual Iftar Ukhuwwah, organised by the Syariah
Subcommittee, was held on 31 May 2019 at Masjid
Melayu Lebuh Acheh. The breaking of fast and giving
of alms event during the holy month of Ramadhan was
attended by more than 400 participants, consisting of
members of the Penang Bar, pupils and Judges and
Judicial Officers from the Penang Courts, Penang
State Legal Advisor’s Office and Syariah Courts, as
well as invited guests from several children’s homes
and other organisations. During the event, bubur
lambuk and cash donations were handed out to the
homeless and underprivileged from the George Town
inner city area.

Members of the Penang Bar Committee paid courtesy
calls on newly appointed Judicial Commissioners,
Justice Mohd Radzi bin Abdul Hamid and Justice
Dato’ Amarjeet Singh s/o Serjit Singh, at the Penang
High Court on 31 May 2019 and 3 June 2019,
respectively. Apart from discussing Court-related
issues, the Committee took the opportunity to invite
the new Judicial Commissioners to attend upcoming
social events, such as the annual Hari Raya Dinner
and Bar Dinner.

CPD Events
The following CPD-related events have been
organised or co-organised by the Penang Bar
Committee’s various Subcommittees as well as
the Bar Council and its Committees for the period
between February 2019 and June 2019.
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Perak Bar Committee
Writing to Win: Effective and Persuasive
Advocacy
Writing well is a powerful tool in the practice of law.
Just like oral advocacy, written advocacy represents
a unique opportunity to start winning the persuasion
battle and optimise the prospect of ultimate success.
On 15 Feb 2019, the Perak Bar was privileged to have
speakers Robert Low and Brendan Navin Siva share
how written advocacy forms an integral part of court
work, often replacing or supplementing oral advocacy
for hearings and after-trial submissions. The talk
covered how written work should be approached,
the general principles of written advocacy, and the
visual and substantive presentation of evidence and
arguments.

Civil Advocacy Training Course
On 23 and 24 Mar 2019, the Civil Advocacy Training
Course was conducted in Ipoh. A total of 36
participants signed up for the training course which
employs a proven teaching method used throughout
the Commonwealth. Participants were required to
perform as advocates in a simulated courtroom
environment under the guidance of experienced and
trained practitioners who observed their performance
and offered personalised guidance.
The feedback received from the participants at the
end of the training session was that it was beneficial
and invaluable in many respects — junior lawyers
have come away from the course more confident
and competent as advocates. The course was a
confidence booster and an eye-opener to practitioners
on the correct way to adduce evidence, present legal
arguments, as well as the manner in which to conduct
themselves in the courtroom.
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Workshop on Handling Inquests
On 6 Apr 2019, a workshop on handling inquests
was conducted by lawyers M Visvanathan and
Yohendra Nadarajan at the Perak Bar Auditorium.
Approximately 30 participants took part in this
workshop which provided an overview of the law
on inquests, preparation and issues that arise when
conducting inquests, and the gathering of evidence.
The engaging workshop discussed cases where
inquests have been conducted and the challenges
faced when handling the same.

The reason for their visit was to hear first-hand, the
complaints and issues that arise in daily practice
in Perak. Concisely put, as the President said and
echoed by the Vice-President, the Malaysian Bar
intends to be more “Member-centric” henceforth,
and to allay the perception that the Malaysian Bar
does not look into bread and butter issues affecting
Members. The Office Bearers made it crystal clear
that any issues faced by our members in daily
practice can be channelled through the Perak Bar,
or directly to them, and if the need be, anonymity will
be maintained.
The approximately one-hour engaging session
discussed various issues faced by members of the
Perak Bar and also suggestions for improvement.
Both the Perak State Bar and the Office Bearers
expressed their appreciation to each other for their
unwavering support throughout the years, and hope to
continue working hand-in-hand to take the Malaysian
Bar to greater heights.
The evening ended with tea and fellowship, which
provided Perak Bar members the opportunity to
mingle and get to know the Office Bearers better.

Courtesy Visit by the 2019/2020 Malaysian Bar
Office Bearers
On 8 Apr 2019, the newly-elected Office Bearers of
the Malaysian Bar for the 2019/2020 term, President
Abdul Fareed Abdul Gafoor, Vice-President Roger
Chan Weng Keng, Secretary Salim Bashir, and
Treasurer, our very own Surindar Singh Chain Singh,
paid a courtesy visit to the Perak State Bar. Members
of the Perak State Bar were on hand to warmly
welcome them.
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Fun-Filled Movie Evening
On 21 May 2019, the Perak Bar Young
Lawyers Committee 2019/2020 organised
a Movie Evening as their inaugural activity.
The Young Lawyers and Pupils were at
the edge of their seats as they enjoyed
the screening of John Wick 3 at TGV Aeon
Kinta City. It was an amazing evening as
the young lawyers and pupils got to know
one another outside the courtroom. The
smiles on their faces said it all!

Networking with the Kuala Lumpur
Young Lawyers Committee
The Kuala Lumpur Young Lawyers and
Pupils Committee organised their annual
retreat in Ipoh this year. They were warmly
welcomed by Perak Bar Young Lawyers
and Pupils with a “buka puasa” session
together. What better way to bond than
over food? It was an amazing opportunity
for young lawyers and pupils to get
acquainted with their counterparts from
KL. Everyone had an enjoyable evening
as they shared their experiences and
mingled around!
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Perlis Bar Committee
Kunjungan Hormat Ke Atas ADUN Indera
Kayangan
Badan Peguam Perlis telah mengadakan kunjungan
hormat ke atas Ahli Dewan Undangan Negeri (“DUN”)
Indera Kayangan, iaitu YB Gan Ay Ling pada 7
Mac 2019 bertempat di Pusat Khidmat DUN Indera
Kayangan. Badan Peguam Perlis telah diwakili oleh
Pengerusi Zamri b Ali, Setiausaha Natrah bt Abdul
Rashid, Wakil Badan Peguam Negeri Perlis dalam
Majlis Peguam Nor Herdawati bt Harun, dan ahli-ahli
Jawatankuasa Badan Peguam Perlis Mohd Hapiz b
Rajali, Afida Nurizzatie bt Abdul Lateh, Nur Diyana bt
Ab Shukor dan Norharniza bt Rusli.

Kami sebagai peguam berasa sangat sedih atas
pertukaran tersebut kerana sikap beliau yang mudah
berurusan, dan keakraban beliau dengan semua
pihak adalah sukar untuk diganti dan sudah tentu
momen-momen bersama beliau akan selalu kami
ingati. Kami mendoakan agar beliau dapat berkhidmat
dengan jayanya di tempat yang baharu.

Tujuan utama kunjungan hormat ini adalah bagi
membincangkan program-program yang dapat
memberi manfaat kepada masyarakat, di samping
mengeratkan hubungan antara kedua-dua pihak.

Menziarah YA Tuan Abu Bakar Katar di Hospital

Majlis Perpisahan Timbalan Pendakwaraya
Tuan Mohd Fuad Bin Abd Aziz
Pada 11 Mac 2019, Badan Peguam Perlis melalui
Jawatankuasa Perhubungan Mahkamah dan
Jawatankuasa Kebajikan, telah meraikan perpisahan
bagi Timbalan Pendakwaraya Unit Pendakwaan
Pejabat Penasihat Undang-Undang Negeri Perlis
iaitu Tuan Mohd Fuad bin Abdul Aziz, yang mendapat
arahan untuk meneruskan perkhidmatan sebagai
Peguam Kanan Persekutuan di Kementerian
Kesihatan Malaysia, Putrajaya berkuatkuasa 15 Mac
2019.
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Pada 17 Mac 2019, Badan Peguam Perlis telah
mendapat perkhabaran bahawa Hakim Mahkamah
Tinggi Malaya Kangar, YA Tuan Abu Bakar Katar
telah dimasukkan ke wad Hospital Tuanku Fauziah,
Kangar kerana tidak sihat. Oleh itu, pihak Badan
Peguam Perlis melalui Jawatankuasa Perhubungan
Mahkamah dan Jawatankuasa Kebajikan mengambil
inisiatif dan tanggungjawab untuk meziarahi YA Tuan
Hakim bagi tujuan memberikan semangat, dorongan
dan juga mempereratkan lagi hubungan antara pihak
Mahkamah dengan Badan Peguam Perlis.
Turut hadir menziarahi beliau adalah Pengerusi
Badan Peguam Perlis iaitu Zamri b Ali dan beberapa
orang wakil peguam dari Badan Peguam Perlis. Kami
mendoakan agar YA Tuan Abu Bakar Katar sentiasa
diberikan kesihatan yang baik agar beliau dapat
terus berkhidmat sebagai Hakim yang disegani dan
dihormati di negeri Perlis.

STATE BAR NEWS

Taklimat Berkenaan Tawaran Pengakuan
Sukarela dan Cukai Keuntungan Harta Tanah
di bawah Belanjawan 2019
Taklimat yang diadakan pada 20 Mac 2019 ini
dianjurkan bertujuan untuk mendapatkan maklumat
berkenaan program tawaran pengakuan sukarela
yang dilancarkan oleh pihak Lembaga Hasil Dalam
Negeri secara lebih terperinci. Selain itu, taklimat ini
juga merangkumi pendedahan berkaitan perubahan
kepada cukai keuntungan harta tanah di bawah
belanjawan 2019.

Pihak Lembaga Hasil Dalam Negeri cawangan Kangar
amat berbesar hati menyertai program taklimat ini dan
memberikan kerjasama serta komitmen yang begitu
baik kepada pihak Badan Peguam Perlis. Taklimat
ini telah dihadiri seramai 49 peserta.

Melalui taklimat ini, peserta yang hadir boleh
mendapatkan sendiri maklumat mengenai program
tawaran sukarela dan cukai keuntungan harta
tanah daripada pihak Lembaga Hasil Dalam Negeri.
Peserta juga diberikan peluang untuk bertanyakan
permasalahan dan persoalan yang belum jelas
sebelum ini.

Perlis Bar FC Vs Ens Legis FC
Pada 23 Mac 2019 yang lalu telah berlangsung
satu perlawanan persahabatan antara Perlis
Bar FC menentang Ens Legis FC, iaitu pasukan
dari Fakulti Undang-Undang Universiti Utara
Malaysia (“UUM”), yang bertempat di Padang
D Pusat Sukan UUM, Sintok, Kedah.
Perlawanan persahabatan ini diadakan bertujuan untuk
mengeratkan lagi hubungan antara Badan Peguam Perlis
dengan Fakulti Undang-Undang UUM, memandangkan
sukan adalah medium terbaik dalam penyatuan
masyarakat. Perlawanan tersebut berkesudahan dengan
kemenangan berpihak kepada pasukan Perlis Bar FC
dengan jaringan 2-1.

Diharapkan pada masa hadapan akan
diadakan perlawanan timbal balik
antara kedua-dua pasukan yang akan
berlangsung di Kangar, Perlis pula.

CPD Roundtable Discussion
Sesi bertajuk “Prosedur Aturan 14 dan Aturan 18
Kaedah 19 & Aturan 32 Kaedah 13 Kaedah-Kaedah
Mahkamah 2012” dalam program CPD Roundtable
Discussion telah diadakan pada 27 Mac 2019. Ia
disertai seramai 15 orang yang terdiri daripada
peguam dan pelatih dalam kamar, dan disampaikan
oleh peguam senior, iaitu Zamri b Ibrahim.
Diskusi ini adalah program yang berbentuk santai,
iaitu para peserta dan penceramah dapat berbincang
secara dua hala.
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Free Legal Aid Programme in Indera Kayangan

Program CPD Camps 2019

The Perlis Bar Committee and Perlis Legal Aid Centre,
together with Yayasan Bantuan Guaman Kebangsaan
(“YBGK”) Perlis, were invited by the State Legislative
Member of Indera Kayangan to provide a free legal
aid programme for the Indera Kayangan community.
The programme, named “Karnival Mesra Rakyat
Indera Kayangan”, was held in Dataran Dato Sheikh
Ahmad on 13 and 14 Apr 2019. Fifteen lawyers and
five pupils offered free legal advice to the public. The
programme aimed at raising the public’s awareness
of the existence of the Perlis Bar Committee, Legal
Aid Centre, and YBGK Perlis.

Topik		
Penceramah
Tarikh		
Masa		
Tempat

: Basic Company Law
: Srimurugan Alagan
: 22 April 2019 (Isnin)
: 9:00 pagi – 1:15 petang
: Pejabat Badan Peguam Perlis

Sesi “Basic Company Law” dalam siri program
CPD Camps ini tertumpu kepada asas-asas dalam
undang-undang syarikat dan pindaan-pindaan terkini
dalam Akta Syarikat 2016 dan Akta Syarikat 1965.
Seramai 15 orang peguam termasuk pelatih dalam
kamar menyertai sesi ini dan empat mata CPD
diberikan kepada peserta program ini.

Free Legal Aid Programme at Perkampungan
Sunnah 2019
The Perlis Bar Committee and Perlis Legal Aid
Centre, together with YBGK Perlis organised another
free legal aid programme (Khidmat Nasihat Guaman
Percuma) at the “Perkampungan Sunnah 2019” event
in Perlis. This is our fifth year participating in this
event, which was organised by Jabatan Mufti Negeri
Perlis and took place from 19 to 21 Apr 2019. The
free legal aid programme was a success, as we were
able to interact with many people, and provided free
legal advice especially with regard to shariah, family,
inheritance, criminal, and civil matters.

Tadarus Al-Quran
Sepanjang bulan
Ramadhan yang
lalu, AJK Badan
Peguam Perlis
telah menganjurkan
Program Tadarus
Al-Quran. Program
ini diadakan setiap
hari sepanjang bulan Ramadhan.
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Majlis Iftar dan Sumbangan Anak Yatim
Majlis Iftar telah
berlangsung di Masjid
Al-Ridza, Kampung
Panggas, Chuping,
Perlis pada 11 Mei 2019,
bersamaan dengan 6
Ramadhan. Seramai
14 orang anak yatim
menerima sumbangan
berupa makanan dan
wang tunai.
Majlis bermula dengan berbuka puasa bersamasama penduduk Kampung Panggas dan seterusnya
sembahyang Magrib, Isyak dan Terawikh secara
berjemaah.

STATE BAR NEWS

Selangor Bar Committee
List of Talks/Seminars held:
Date

Event

2 & 3 Mar 2019

Introduction to Drafting Pleadings in Contested Divorce and Judicial Separation Proceedings

5 Mar 2019

Legal Translation

20 Mar 2019

Suing the Revenue: Essential Tax Law Principles for Malaysian Lawyers

22 Mar 2019

Thought and Wisdom as Judge and Counsel

28 Mar 2019

Modes of Execution

30 Mar 2019

Legal Professions on Limited Liability Partnership (“LLP”) — Complications and Implications

12 Apr 2019

Defending an Accused in Drug Trafficking Charge

17 Apr 2019

Construction Industry Payment & Adjudication Act 2012 (“CIPAA”)

20 Apr 2019

Eliminating Deaths and Abuse in Custody Together — EDICT

23 Apr 2019

Competition Law: A New Chapter in Enforcement and Practice

24 Apr 2019

The PAM Standard Form of Building Contract 2018

25 Apr 2019

Introduction to Income Tax For Lawyers

9 May 2019

Actual vs Artificial Intelligence & Overview of Intellectual Property

15 Jun 2019

Business Development for Lawyers: Tips for Getting and Keeping Clients

Selangor Bar’s Members Night 2019:
“Hats On”
The above event was held on 27 Apr 2019 at Westlane Place,
Petaling Jaya. It was a night to remember as members had an
awesome time with contests and lucky draws which had the
audience in stitches.
There were around 250 guests with a good spread
of food, drinks, desserts and good music which
kept members on their feet!
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Breaking of Fast with Orphans
The Selangor Bar Syariah & Bahasa Malaysia SubCommittee had an “Iftar Together with Orphanages
2019” on 24 May 2019. Held at Madrasatul Quran
Yaakubiyah, the children were from Pusat Jagaan
Baitul Hidayah, Puchong and Praise Emmanuel
Children’s Home, Petaling Jaya. The Selangor Bar
Committee had the opportunity to celebrate with these
children and extended aid to more than 50 orphans
of various races from different orphanages.

Meeting with the Selangor Chief Police Officer
This meeting was held on 9 May 2019 at the Selangor
Police Contingent Headquarters (“IPK Selangor”) with
the presence of the Chief Police Officer and all the
Department Heads. It was a fruitful meeting, and
many issues were resolved for the betterment of legal
practice.
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KL vs Selangor Bar Games 2019
The 2019 instalment of this series was held on 22
and 23 Feb 2019 at Persada Plus (Subang). The
games contested were badminton, basketball,
futsal (men and ladies), golf, premier football,
netball, and volleyball. It is with great pride that
the Selangor Bar
Committee won
the series after
10 years and the
Lall Singh Muker
Challenge Trophy
was brought back
home.

Case Notes
Cubic Electronics Revisited
Puthan Perumal
considers the
implications of
“Cubic Electronics” in
the light of the recent
decision in Macvilla
Sdn Bhd vs Mervyn
Peter Guan Yin Hui
& Tribunal Tuntutan
Pembeli Rumah.

About the Author
Puthan Perumal is a Partner at Perumal
Brothers in Kuala Lumpur. An enthusiastic
writer on various aspects of law and society,
his work can also be found on Malay Mail
Online and Malaysiakini. He may be
contacted at perumalbrothers@gmail.com.

by Puthan Perumal

Introduction
The purpose of this article is to outline the proper
approach to sections 74 and 75 of the Contracts Act
1950 that relates to the consequences of breach of
contract.
We begin by looking at the title to Part VII (section 74,
75 and 76) of the Contracts Act 1950 which carries
the title “OF THE CONSEQUENCES OF BREACH
OF CONTRACT”.

What this necessarily implies is that before anyone
intends to invoke any of these three sections in Part
VII, firstly there must be a breach of contract. This is
a prerequisite which was found by the Courts before
embarking on the issue of the consequences of the
breach itself. Logically, if there is no finding of breach,
there can be no issue of losses or damages.
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Section 74 of the Contracts Act 1950 states:Compensation for loss or damage caused by
breach of contract 74.
(1) When a contract has been broken, the party who
suffers by the breach is entitled to receive, from the
party who has broken the contract, compensation
for any loss or damage caused to him thereby,
which naturally arose in the usual course of things
from the breach, or which the parties knew, when
they made the contract, to be likely to result from
the breach of it.
(2) Such compensation is not to be given for any
remote and indirect loss or damage sustained by
reason of the breach.
Compensation for failure to discharge obligation
resembling those created by contract
(3) When an obligation resembling those created
by contract has been incurred and has not been
discharged, any person injured by the failure
to discharge it is entitled to receive the same
compensation from the party in default as if the
person had contracted to discharge it and had
broken his contract.
Section 75 of the Contracts Act 1950 states:Compensation for breach of contract where penalty
stipulated for 75.
When a contract has been broken, if a sum is named in
the contract as the amount to be paid in case of such
breach, or if the contract contains any other stipulation
by way of penalty, the party complaining of the breach
is entitled, whether or not actual damage or loss is
proved to have been caused thereby, to receive from
the party who has broken the contract reasonable
compensation not exceeding the amount so named
or, as the case may be, the penalty stipulated for.

Section 74 — No Sum Stated as Damages
It is important to note that Parliament has inserted the
words “the party who suffers by the breach is entitled
to receive” in section 74(1) of the Act.
So the next question that arises is simply: what is the
party who suffers the breach entitled to receive?
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Section 74(1) of the Act refers to losses or damages
where a particular sum is not stated as losses or
damages in the contract so breached. The approach
is governed by the rule in Hadley vs Baxendale. There
are many apex cases that have explained this rule.
Perhaps it would be useful to cite the Federal Court
case of Tham Cheow Toh v Associated Metal Smelters
Ltd [1972] 1 MLJ 171, where it was held that:
The measure of damage recoverable involves the
consideration of section 74 of the Contracts (Malay
States) Ordinance which substantially affirms the
rule of common law laid down in Hadley v Baxendale
(1854) 9 Exch 341 which was in two parts, namely (1)
damage arising naturally, i.e. according to the usual
course of things from the breach, and (2) when the
damage is such as may reasonably be supposed to
have been in the contemplation of both parties, at the
time they made the contract, as the probable result of
the breach of it.

Section 75 — Sum Stated as Damages
Coming to section 75 of the Act, it is also important to
note that Parliament has inserted the words “the party
complaining of the breach is entitled … to receive”
into the Act.
So the next question that arises is simply: what is the
party complaining of the breach entitled to receive?
Section 75 of the Act refers to losses or damages
where a particular sum is stated as losses or damages
in the contract.
In the Federal Court case of Cubic Electronics Sdn Bhd
(In Liquidation) v Mars Telecommunications Sdn Bhd
[2019] 2 CLJ 723 (“Cubic Electronics”), the Federal
Court has now laid down the following principles in
relation to section 75 of the Act:[74] In summary and for convenience, the principles
that may be distilled from hereinabove are these:
(i)

If there is a breach of contract, any money paid in
advance of performance and as part-payment of
the contract price is generally recoverable by the
payer. But a deposit paid which is not merely part
payment but also as a guarantee of performance
is generally not recoverable.
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(ii) Whether a payment is part-payment of the price or
a deposit is a question of interpretation that turns
on the facts of a case, and the usual principles of
interpretation apply. Once it has been ascertained
that a payment possesses the dual characteristics
of earnest money and part payment, it is a deposit.
(iii) A deposit is subject to s.75 of the Act.
(iv) In determining what amounts to “reasonable
compensation” under s. 75 of the Act, the concepts
of “legitimate interest” and “proportionality” as
enunciated in Cavendish (supra) are relevant.
(v) A sum payable on breach of contract will be held to
be unreasonable compensation if it is extravagant
and unconscionable in amount in comparison with
the highest conceivable loss which could possibly
flow from the breach. In the absence of proper
justification, there should not be a significant
difference between the level of damages spelt
out in the contract and the level of loss or damage
which is likely to be suffered by the innocent party.
(vi) Section 75 of the Act allows reasonable
compensation to be awarded by the court
irrespective of whether actual loss or damage
is proven. Thus, proof of actual loss is not the
sole conclusive determinant of reasonable
compensation although evidence of that may be
a useful starting point.
(vii) The initial onus lies on the party seeking to
enforce a damages clause under s.75 of the Act to
adduce evidence that firstly, there was a breach of
contract and that secondly, the contract contains a
clause specifying a sum to be paid upon breach.
Once these two elements have been established,
the innocent party is entitled to receive a sum not
exceeding the amount stipulated in the contract
irrespective of whether actual damage or loss
is proven subject always to the defaulting party
proving the unreasonableness of the damages
clause including the sum stated therein, if any.
(viii) If there is a dispute as to what constitutes
reasonable compensation, the burden of proof
falls on the defaulting party to show that the
damages clause including the sum stated therein
is unreasonable.

With Cubic Electronics, the overriding consideration
by the Courts is reasonableness taking into account
the concepts of legitimate interest and proportionality.
This is in line with the development on this area by the
Supreme Court of the United Kingdom (Cavendish
Square Holding BV v Talal El Makdessi [2015] UKSC
67 (“Cavendish”)). In fact, section 75 of the Act does
expressly state that the party complaining of the breach
is entitled to receive from the party who has broken
the contract, reasonable compensation: a harmonious
and much welcomed integration.
The implication of the use of the words “entitled to
receive” in section 75 is that it does not restrict the
Courts to interpret it to only mean entitled to keep /
retain, or in other words, forfeit monies already paid. If
that was the intention, Parliament would have inserted
the words “entitled to forfeit” or “entitled to keep” or
“entitled to retain”.
The issue therefore that should be borne in mind when
dealing with section 75 is not whether any monies
were paid or not paid under contract, but whether such
amount stated in the contract is reasonable or not.
That is why section 75 of the Act uses the words “…
if a sum is named in the contract as the amount to be
paid in case of such breach, or if the contract contains
any other stipulation by way of penalty …”
If the sum so stated is reasonable, and where it is a
situation where monies were in fact already paid, that
amount can be forfeited by the complaining party.
If the amount so stated is found to be not reasonable,
the Courts will then determine what is reasonable, and
order the difference to be refunded to the contractbreaker. In situations where no monies have been
paid, the Court will order that that reasonable amount
be paid by the contract-breaker to the complaining
party.
In the recent Court of Appeal judgment of Macvilla
Sdn Bhd vs Mervyn Peter Guan Yin Hui & Tribunal
Tuntutan Pembeli Rumah [Rayuan Sivil No: W-01(A)218-03/2019), (“Macvilla”) it was held that:[48] We take the view that section 24(2)(c) of the
Housing Developers (Control and Licensing Act 1966)
amply empowers the Minister to prescribe the form or
forms of the contracts.
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The said section 24(2)(c) reads as follows:
(c) prescribe the form of contracts which shall be
used by a licensed housing developer, his agent,
nominee or purchaser both as a condition of the
grant of a license under this Act or otherwise.
‘Forms’ in respect to section 24 will include terms and
conditions of the contract. [See Construction Contracts
and Standard Form of Construction Contracts – PAM –
CIDB, etc.]. In formulating the ‘Form’, it is not abhorrent
to notion of justice and fair play to make provision for
breach of contract. The appellant seeking the court to
strike out and/or not to give effect to the clause on the
grounds of section 75 is misconceived. The agreed
liquidated sum provision does not offend section 75
as ultimately it is for the court to decide what should
be reasonable compensation which is one of statutory
discretion and this discretion is much wider than the
new one suggested in Cavendish.
Thus, section 75 on ‘statutory discretion’ is far ahead
of the current development of the English common law.
[See Cavendish]. Case law in this area of jurisprudence
related to homebuyers have also affirmed that in the
absence of the purchasers proving damages, the sum
stipulated as liquidated damages related to statutory
contracts or its like should be sustained as reasonable
compensation, not only because the parties have
agreed to be bound by the statutory contract but also
because in the court’s view it reflects a sum to be
awarded as reasonable compensation.
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While the Court of Appeal in Macvilla is consistent
with the Federal Court in Cubic Electronics on the
principle that ultimately it is for the Courts to decide
what should be reasonable compensation, the Court
of Appeal seem to have created two sets of discretion
to be applied in reaching the goal of reasonableness
- one in relation to statutory contracts, and the other
for common law contracts. It would seem, according
to the Court of Appeal, that the former is much wider
than the latter.
Be that as it may, in both types of contracts mentioned
above, it still involves the exercise of judicial discretion
in determining what is reasonable compensation.

Conclusion
It is clear that the governing principles of section 74 of
the Act are quite distinct and clearly demarcated with
that of section 75 of the Act:
(1) When a party establishes a fact that a breach
of contract has occurred, that party is entitled
to invoke section 74 of the Act and is entitled to
receive compensation for damages according
to the rule in Hadley v Baxendale, as discussed
above.
(2) When a party establishes a fact that a breach
of contract has occurred, that party is entitled
to invoke section 75 of the Act and is entitled to
receive reasonable compensation pursuant to a
damages clause/penalty clause according to the
principles set forth in the cases of Cubic Electronics
and Macvilla discussed above.

Book Reviews
Modern Advocacy More Perspectives From Singapore
Essential Reading for Any and All Advocates
This informative and instructive book, rich in
lessons, tips and history, is more of a supplement, as
opposed to a sequel, to the 2008 publication Modern
Advocacy: More Perspectives from Singapore. Both
books are highly recommended by me and are a
must-have on the desk of any and all advocates.
Where the 2008 publication seeks to guide an
advocate from pleadings to appeals, this book
deals in fourteen chapters with topics not covered
in the earlier publication, namely specialist topics in
civil and criminal proceedings, specialist fora and
tribunals, and lessons from senior judges.
I have the pleasure of either knowing as a friend,
appearing before as counsel, opposing counsel,
instructed, or known to me by their reputation the
nineteen distinguished and generous authors.
Generous because these authors not only took time
off their busy practice to write but to share their wealth
of specialist knowledge and experience so that
others can benefit from them. I chose six chapters
as examples of the wealth of knowledge and wisdom
contained amongst the 412 pages of writing in this
book. The younger Malaysian advocates may not
know this, the procedural rules and substantive
law of both jurisdictions are very similar. Three of
Singapore’s Chief Justices were Malaysians.

Publisher: Singapore Academy of Law
General Editors: Eleanor Wong, Lok Vi Ming SC and
The Honourable Justice Vinodh Coomaraswamy
Published: April 2019
Review by Lim Chee Wee

The first chapter being a collection of fourteen
lessons from former Chief Justice of Singapore Chan
Sek Keong and former member of the Malayan Bar
is not only useful to the advocate but also to one with
interest in the colourful history of the Bar. In particular,
for Lesson 1, Chan Sek Keong recalled how he called
the bluff of senior lawyer the late Lorrain Osman who
tried to bluff Chan Sek Keong into forgoing costs in
return for Lorrain not appealing, which Chan Sek
Keong did not agree to thereby calling his bluff, with
the final outcome that Lorrain did not appeal. I am
sure a few senior advocates would have wished
Chan Sek Keong did not share such trade secrets
but such is the generosity and humility of the man.
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Lee Eng Beng’s chapter on judgment without
trial is useful with a table of the four modes of
obtaining judgment of Order 14, Order 18, and
the two preliminary determinations and judgment
on admission, with summary of conditions to be
satisfied, nature of issues that can be resolved and
other considerations. What I have not tried before
is the “double-barrelled” application for summary
judgment and preliminary determination, and Eng
Beng provides the considerations for each mode.
Advocates do not spend enough time thinking of
costs advocacy, its principle and quantum. Jimmy
Yim has helpfully written all we need to consider on
this least favourite part of advocacy. He has listed out
exhaustively the exceptions to the general rule that
costs follow the event, alternatives to the fixed costs
order, a checklist of pointers for costs advocacy, and
a compelling case for deploying offers to settle which
is governed by our equivalent Order 22B, which is
underutilised in Malaysia.
Judicial Commissioner Ang Cheng Hock’s chapter
whilst entitled “New Developments in Ethics and
Etiquette” is a timely reminder of what is required and
how to “stay on the right side of the path in the long
struggle to become a respected and experienced
advocate”. The temptation to be a quick rich advocate
whilst attractive will inevitably lead to doom. There
is reference to a decision of Justice Judith Prakash
on the duty of counsel to ensure all authorities cited
represent the current state of the law as at the date of
citation, which coincidentally was also a lamentation
of our Justice Nallini Pathmanathan in one of her
decisions. The passages on witness coaching and
drafting of witness statement are very relevant to our
practice, and often overlooked.

George Lim provides a clear roadmap for effective
mediation advocacy helping the advocate navigate
“through each stage of the process from setting up
and preparing for mediation, making pre-meditation
arrangements, attending mediation and managing
post-mediation matters.” The nuggets I learnt from
George is that the mediation process is more than
just about monetary gain, it’s an extensive search
for the underlying interest of the disputant to assist
in settlement and that the audience in the mediation
process is not only the mediator, but also the
opposing side.
It is heartening to read Cavinder Bull’s chapter
on advocacy in judicial review and administrative
proceedings to find that there is a growing body
of public law cases in Singapore. Cavinder shares
useful tips on the importance of procedural issues,
knowing the standard of review and how to submit
on the three usual grounds of challenge in judicial
review.
Chow Kok Fong’s chapter on construction advocacy
gives a good overview of a heavy subject with
sufficient detailed useful guidance on how to prepare
a Scott Schedule, prepare for witness conferencing
(more popularly known as “hot tubbing”), and handle
statutory adjudication.
This wonderful book together with the 2008
publication, both serve as an invaluable guide for
each advocate’s journey as “unsung heroes in
developing the law”, whilst being a “double-barrelled”
weaponry for the advocate to use in the adversarial
battle of litigation and collaborative problem-solving
of mediation. I can’t wait to put into practice what I
have read and learnt from this book.
The book may be ordered from the Singapore
Academy of Law at: https://www.sal-e.org.sg/modernadvocacy-more-perspectives-from-singapore.

About the Reviewer

Lim Chee Wee is a Partner at SKRINE. He has been in practice for more than 25
years and has a broad commercial practice, having experience in a wide variety of
commercial and corporate disputes and litigation, including international arbitrations
in Asia and Europe. He is the former president of the Malaysian Bar (2011-2013).
He may be contacted at lcw@skrine.com.
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Financial Services Law & Regulation
Review by Munir Abdul Aziz and Sue Wan Wong
Financial Services Law & Regulation is a
comprehensive and highly practical guide
to the rules and regulations that govern the
financial services industry of Singapore.
It covers a wide range of topics including
banking, insurance, securities and derivatives,
financial advisers, fintech developments and
developments in the liberalisation of the
financial services industry in ASEAN.
Several chapters in the book are notable
given the practical relevance of the subject
matter in the time of emerging technologies.
These include an exposition on fintech
developments and the payments sector.
The chapter on “Fintech Developments” is
a particularly informative read as it provides
a snapshot of the current fintech climate in
Singapore. It also highlights the practical
difficulties in the industry where financial
institutions face new technology risks in
this digital era, and discusses the emerging
technologies in the fintech space such as roboadvisers, blockchain and cryptocurrency.
The chapter helpfully summarises the
key regulations involving technology risk
management and cybersecurity which can
benefit the readers.

Publisher: Singapore Academy of Law
General Editors: Dora Neo, Hans Tjio and Lan Luh Luh
Published: February 2019

One of the aims of the book is to assist
readers in navigating the payments
landscape with a detailed explanation on
the industry developments in respect of
payment systems. Notably, the chapter on
“Payments System” includes key insights
from legal practitioners on the practical and
policy issues of regulations introduced by the
regulatory authority. It also discusses the
recent legislative reforms introduced, which
illustrates how the regulatory regime for
payment systems has been shaped by new
innovations over time.
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Further, the book provides readers with background
on the liberalisation of the financial services sector
in ASEAN as well as the developments in this
area henceforth. In particular, the authors focus
on the various initiatives introduced to assist in
the liberalisation of sector-specific industries such
as banking and insurance services. The chapter
also briefly explores the barriers that inhibit further
liberalisation and the prospects of achieving true
regional integration for the financial services sector
in ASEAN.
Above all, this cross-discipline and comprehensive
compendium will be a beneficial read for all players
within the financial services industry, including
investors, entrepreneurs, practitioners, and
regulators.
This book may be ordered from the Singapore
Academy of Law at: https://www.sal-e.org.sg/
financial-regulation-in-singapore.

The following books are available for order from
https://www.sal-e.org.sg/law-practice-series
1. Environmental Law in Singapore
by Joseph Chun and Lye Lin Heng
2. Sentencing Principles in Singapore
(Second Edition) by Kow Keng Siong
3. Restitution and Unjust Enrichment
by Tang Hang Wu
4. Constitution and Administrative Law in
Singapore: Cases, Materials and Commentary
by Kevin Tan and Thio Li-ann
5. Contract Law in Singapore: Cases, Materials and
Commentary by Burton Ong and Benjamin Wong
6. Law and Practice of Tribunals in Singapore
- State Courts (Editor-in-Chief: Bala Reddy;
Contributing Editor: Jill Tan; Contributors: Regina
Lim, Wong Thai Chuan and Yan Jiakang)
7. Practitioner’s Guide on Damages Awarded for
Defamation Cases in Singapore - State Courts
(Editor: Salina Ishak)

About the Reviewers

Munir Abdul Aziz, a Partner in the Corporate, Commercial & Securities Practice Group of
Wong & Partners, has been in practice since 1998 in mergers and acquisitions, corporate
reorganisations, equity capital markets work, venture capital and private equity, joint
ventures and general commercial transactions.
Sue Wan Wong is a partner in the Corporate, Commercial & Securities Practice Group of
Wong & Partners. She is a member of the US-ASEAN Business Council (Financial Services
Committee) and is the Secretary of the Fintech Association of Malaysia.
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Updates / Notices
In Memoriam
We offer our deepest condolences to the families, friends and associates of
the departed.
November 2018 to June 2019
BC Membership No
I/1

Departed Members and Former Members

Date of Demise

State of Practice

Iaduray, Arumugam Sivanadian

16 Jan 2016

Ipoh, Perak

K/27

Khoo Joo Sun

30 Dec 2016

Seremban, Negeri Sembilan

S/137

Sabarudin Othman

3 Apr 2018

Melaka

M/915

Mohd Noor Sirajajudeen Bin Mohd Abdul Kader

9 July 2018

Johor Bahru, Johore

A/2372

Ahmad Wajihi Surairin Bin Sani

12 Sept 2018

Teluk Panglima Garang, Selangor

A/70

Annathurai A/L M.C. Thuraiappah

4 Nov 2018

Petaling Jaya, Selangor

D/23

Dorairaj Perumal

3 Dec 2018

Kota Bharu, Kelantan

S/904

Sim Ooi Hong

22 Dec 2018

Kuala Langat, Selangor

Jegatheesa A/L Ramasamy

24 Dec 2018

Ipoh, Perak

D/106

Daud Bin Asmoni

25 Dec 2018

Segamat, Johore

M/305

Mohd Hairani Bin Samsi

31 Dec 2018

Kuala Lumpur

M/87

Munusamy Gopal Krishnan

2 Jan 2019

Kuala Lumpur

M/69

Mohd Yacob Bin Karim

4 Jan 2019

Shah Alam, Selangor

Balarajah S/O Subramaniam

9 Jan 2019

Johor Bahru

J/12

B/7
I/115

Imerdeep Singh A/L Jagdis Singh

24 Jan 2019

Petaling Jaya, Selangor

M/118

Mohd Nawawi B Mohd Yusof

13 Feb 2019

Ipoh, Perak

Kanagasabapathi S/O Shanmugam

25 Feb 2019

Shah Alam, Selangor

K/5
M/917

Markhan Singh A/L Telok Singh

4 Mar 2019

Alor Gajah, Melaka

S/1767

Sreedevi Naidu A/P T Sree Ramalu Naidu

4 Mar 2019

Kajang, Selangor

N/348

Norashirin BT Sulaiman

6 Mar 2019

Johor Bahru, Johore

L/285

Loh Kim Ling @ Low Kam Ling, James

11 Mar 2019

Ipoh, Perak

W/36

Wong Sai Heng

31 Mar 2019

Kuala Lumpur

R/245

Roy Rajasingam s/o C Vallipuram

T/37
K/669
M/2577
R/8

9 May 2019

Johor Bahru, Johore

Tan Seng Jin

13 May 2019

Alor Setar, Kedah

Kuppusamy A/L Rengasamy

20 May 2019

Kuala Lumpur

Mohammad Afif Bin Daud

23 May 2019

Petaling Jaya, Selangor

Ahgoram Rajadurai s/o Ahgoram

11 June 2019

Penang
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LIBRARY UPDATE

NEW BOOKS
Abdullah Haron, Muhammad Adli Musa & Ahmad Zakirullah M.
Shaarani. Ethics in Islamic Finance. Kuala Lumpur: Islamic
Banking & Finance Institute Malaysia (IBFIM), 2013.

Edelman, James & McGregor, Harvey. McGregor on Damages:
First Supplement to the Twentieth Edition: London, Sweet &
Maxwell, 2018.

Aishah Bidin. Insolvency Act 1967: With Overview by Aishah Bidin.
Subang Jaya, Selangor: Sweet & Maxwell, 2018.

Lai, Chee Hoe. Strata Management Practice & Procedure:
A Comprehensive Explanation on the Processes, Forms &
Precedents. Ampang: The Malaysian Current Law Journal Sdn
Bhd, 2019.

Asyraf Wajdi Dusuki & Nurdianawati Irwani Abdullah. Fundamentals
of Islamic Banking. Kuala Lumpur: Islamic Banking and Finance
Institute Malaysia (IBFIM), 2014.
Chris, Chin Shang Yoon & Fion, Wong Sook Ling. Handbook on
Family Law Practice in Malaysia / Commentary, Procedures and
Forms. Subang Jaya: Thomson Reuters Asia Sdn Bhd, 2019.
Dato’ Sri Najib Tun Abdul Razak. Transformasi Politik: Mendaulatkan
Hak Asasi Serta Demokrasi Pemerintahan Rakyat Untuk Rakyat.
Kuala Lumpur: Institut Terjemahan dan Buku Malaysia Berhad,
2013.
Datuk Professor Sundra Rajoo. UNCITRAL Model Law & Arbitration
Rules / The Arbitration Act 2005 (Amended 2011 & 2018) and the
AIAC Arbitration Rules 2018. Petaling Jaya, Selangor: Thomson
Reuters Asia Sdn Bhd, 2019.
Dr Aznan Hasan. Fundamentals of Shari’ah in Islamic Finance.
Kuala Lumpur: Islamic Banking & Finance Institute Malaysia
(IBFIM), 2011.
Edelman, James & McGregor, Harvey. McGregor on Damages.
20th ed. London: Sweet & Maxwell, 2018.
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Lee, Mei Pheng, Detta Samen, and Ivan Jeron Detta. Banking Law.
5th ed. Petaling Jaya, Selangor Darul Ehsan: LexisNexis, 2019.
Lee, Swee Seng. Law and Practice of Family Law in Malaysia.
Subang Jaya: Thomson Reuters Asia Sdn Bhd, 2019.
Loh, Siew Cheang. Capital Markets: Discipline & Misconduct.
1st ed. Petaling Jaya, Selangor: LexisNexis, 2019.
Malaysian Court Practice: Rules of Court 2012. Desk Edition.
Volume 1, Petaling Jaya: LexisNexis, 2019.
Malaysian Court Practice: Rules of Court 2012. Desk Edition.
Volume 2, Petaling Jaya: LexisNexis, 2019.
Malaysia Human Rights Report 2018: Civil & Political Rights.
Petaling Jaya: SUARAM, 2019.
The Status of Women’s Human Rights: 24 years of CEDAW
in Malaysia, Selangor: Women’s Aid Organisation (WAO), 2019.

UPDATES / NOTICES

Notice Regarding Documents in Bar
Council’s Custody: Legal Firms in Which
Bar Council Has Intervened
As at 15 June 2019
When Bar Council intervenes in a legal firm pursuant
to powers conferred by the Legal Profession Act
1976, it can take custody of documents that are within
the control or possession of the firm. Subsequently,
Bar Council takes steps to notify clients and/or
interested parties to collect their documents within the
stipulated time period. However, many documents
KUALA LUMPUR

are uncollected and remain in Bar Council’s custody,
such as those taken from the legal firms listed below.
Clients or interested parties who wish to claim
documents that relate to cases that were handled
by these legal firms are advised to contact the Bar
Council’s Intervention Department at 03-2050 2159.

SELANGOR

JOHORE

Messrs SBS Maniam Norhairi & Azizan

Messrs Abd. Gani Che Man & Co

Messrs LF Chong

Messrs Robin Low

Messrs B C Low & Assoc

Messrs Wu & Co

Messrs K. Vasandi & Co

Messrs Razak & Fakrul

Messrs Ng & Yeong

Messrs Rosli Rahman & Co

Messrs Jenny Yap & Associates
Messrs Mohd Haidar & Co
Messrs Nooraini & Associates
Messrs Ariffin Raj De Silva

Messrs Ariffin Raj De Silva
Messrs K Ramesh & Co
Messrs Zalina Abidin & Partners

NEGERI SEMBILAN

Messrs Khairuddin Lina Leong & Co

Messrs Donald Lai & Associates

Messrs Azila Irda & Co

Messrs Moghan & Co

Messrs Irzuan

The Law Office of JK Marimuthu

Messrs Sheng Lee law Office

Messrs Sajali & Co

Messrs M. Kuppusamy & Co

Messrs Bhaskar Suseela & Associates

Messrs J M Zain & Associates

Messrs Sasi Kumar & Assoc

Messrs Yuen & Co
Messrs Saida Karima & Co
Messrs Robiha & Co

Messrs Loh & Co
Messrs Noi
Messrs Zubaidah Mukhtar Ahmad
Messrs S. Letchumanan & H. Nizam

Messrs Herlina & Co

Messrs Bhaarathee & Associates

Messrs Rina Noor & Co

Messrs Zainal Rashid & Partners

Messrs Kushairi & Co

Messrs Jaharberdeen & Ngo

Messrs Loh & Co

Messrs Jauhari & Assoc

Messrs Yusof Abdullah & Partners
Messrs R K Nandy & Associates
Messrs Badri Kuhan Yeoh & Ghandi
Messrs K E Ooi & Partners
Messrs B C Low
Messrs Sooriyar & Co
Messrs Y H Chan & Co

Messrs H K Teh & Assoc
Messrs Sabri Nazli Lana & Azizan
Messrs Penney Khoo Soh Ping & Co

Messrs Michael Lim & Assoc.

Messrs J S Olikh & Co
Messrs Mohd Azhar & Co

KEDAH/PERLIS
Messrs Jamaludin Amin & Co

PENANG
Messrs Clement Dawn & Associates

MALACCA
Messrs Ang Kwee Thian & Associates

Messrs Khoo Chye Beng & Associates
Messrs A J Hamzah & Co

Messrs Tuah Hilmy & Hazudin
Messrs Parthan & Associates

Messrs Shaik Anwar Raja
Messrs P L Low & Co

PERAK

PAHANG
Messrs Mahindar & Co

TERENGGANU
Messrs Alias Abdullah & Co

Messrs Yum Ng & Stanley
Messrs Zachery & Co
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